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PREFACE. 

« 

It can hardly be necessary to apologise for the appearance of a 
treatise on Damages. The subject is certainly an important, and 
not a very easy one. The materials arc scattered over alf our re- 
ports, and many of our statutes. Yet, with the exception of the 
obsolete work by Serjeant Stiyer, no English writer has ever thought 
of rollecting them. 

The American treatise, by Professor Sedgwicke, has gdne far to 
supply this want, /rhe great merits fcf his work are toy well kiiifwn 
to need any commendation from me. Its ability anr/ research will 
be best appreciated by those mio have studied it as minutely as 
I have done, and I»gladly acknowledge the assistance which it has 
afforded me. It appeared to me, how^cver, that there was still room 
for an English work upon the silme subject. Many topics of im- 
portance to the English practitioner arc omitted Mr. Sedgwicke, 
partly tlirough design, i)artly on account of the ' Jif?cspnces that 
have sprung up between the laws of the two cgii^n tries. He has, 
also, naturally given a prominence to American cAscs, which is 
hardly satisfactory to us, oppressed as we are by the multitude of 
our own reports, and unwilling to extend pur researches into un- 
known, regions. Since the last edition of his treatise, our own 
Courts too have been remarkably prolific in decisions upon this 
branch of the law, and have supplied materials which well deserve 
a fresh attempt at classification. I have tried to collect every 
English .case which bore upon the law of Damages ; and have only 
resorted to American decisions, where none of our own were in 
point. 

^ One of my great difficulties has been, to distinguish between the 
right to recover, and the amount to be recovered. The line which 
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divides these two brunches of law sometimes vani^l^s entirely. Tlie 
right to sue at all sometimes depends upon the*exi|tence of the very 
circumstances which determine the measure of damages. For in- 
stance, where the wrong complained of affects the public generally, 
the particular loss sustained by the plaintiff is* the /act which at 
once gives him a right of action, and gauges the compem^ioii he is 
to obtain. So in actions against executors, the possibility bf obtain- 
ing any real satisfaction may depend entirely upon the form in 
which they may be sued, whether in their representative or personal 
capacity. In many cases of torts, no measure of damages can be 
stated at all ; and the only way of approximating to such a mf asure, 
is by ascertaining what evidence could be adduced in support of the 
issue. All this has made many parts of the present work resemble 
a treatise on the law of Nisi Prius, rather than one exclusively 
appropriated to Damages. Wlicrcver such divergences appear, I 
must only beg the reader to attribute them to a difficulty which 
I have done my best to surmount. 

That many errors of a much graver nature, both omissions and 
mistakes, *will be discovered, I cannot but expect. For these T must 
only ask the indulgence of ftie critic. Those who are best ac- 
quainted with^the mazes of our law, will be the most ready to pardini 
me for going astray. ^ 

JOTIN'D. MAYNE, 

c 

5, Essrx Court, Tf;.plv. 

3/rt//, 1850 . 
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DAMAGES 


CHAPTER I. 

CASES IN WHICH DAMAGES MAY BE RECOVERED. 

Damages arc the pecuniary satisfaction which a plaintiff 
may obtain by success in an action. They may rise to almost 
any amount, or ‘they may dwindle down to being merely 
nominal. They may be governed by rules so strict as to 
enable the Judge to dictate their amount as a matter of law; 
or they may be left, within loose limits, almost entirely to the 
discretion of the jury. * It becomes then a most important 
incpiiry to ascertain the principles by which they arc mea- 
sured, and the species of evidence which, thc^ may* be 
aggravated or reduced. • I propose, in the following work, 
first to state briefly the actions in which damages may be 
recovered ; then to examine the rules by which they are mea- 
sured ; and finally to inquire into the practice which jprevails 
in Westminster as to the pleading and assesspient of damagejs, 
and to point out the cases in which the Court will review the , 
decisions arrived at by a jury. 

Damages are recoverable in all personal actions at comgion 
law ; and s^ they are in mixed actions by the very definition 
of the latter, as being “suits wherein some real property 
is demanded, and also personal damages for » wrong sus- 
tained” (a).. But no damages can be obtained in real ac- 
tions. In these the plaintiff only claims title to real pro- 
perty, but not damages, and the court cannot give the 
demandant that which he demands not. Judean non reddat 
plus quam ipse peiens requirit (6). This exception was once 
very important, but since stat. 3 & 4 W. IV. c. 27, which, 
at one blow (c), swept away sixty-two real actions with bar- 
barous names, it has become quite insignificant. . Since that 

(6) 2 Inst. 286? 
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but not in real 
actions. 


G/' 3 Bl. Com. 118. 


(c) 8. 36. 



d Cases in which Damages may he Recovered, 

statute there are only two real actions left, viz., writ of right 
of dower, and ejectment. The latter action, too, in one in- 
stance assumes the form of a mixed action, when brought by 
landlord against tenant. In this case damages may be ob- 
tained for mesne profits (d), Quare iinpcdit, and Dower unde 
nihil habet are both mixed actions, in whicli damages may be 
obtained, as will be seen under those heads, 
nor on an iiidict- No damages are recoverable on an indictment, or informa- 
tion, as the suit is maintained in the name of the king (e) ; 
and even where the statute gives damages to the person 
aggrieved, they cannot be obtained on the indictment, but must 
be sued for in an action on the statute, in the name of the 
party grieved (/). But an informer, upon conviction of the 
prisoner on any penal law, may have the third part of the 
fine the Court set upon him, according to the king’s privy seal 
to that purpose (g). 

Sous^ot^ 1 Where a defendant is sued in debt upon a penal statute, 
statutoV several distinctions are taken as to his liability to damages for 
the detention of the penalty. Where the action is brought by 
a common informer, no damages can be ol)tained ; because as 
he had no right to the money before the action was com- 
menced, it cannot he said that it was detained from him. 
But it is otherwise where the penalty is given to the party 
grieved (/i). In the latter case too the further distinction is 
taken, that when a statute gives a penalty certain, and also 
an action of debt, if the defendant does not pay on demand, 
but forces the plaintiff to a suit, he shall recover his damages, 
because the other did not pay the duty due by the statute 
upon demand. But where the penalty is uncertain, as treble 
damages, no damages are allowed for detention (i). 

Where the action is against several for a penalty given by 
statute, only one penalty can be recovered against all. Al- 
though the words are, ‘*that every person offending contrary 
thereto shall forfeit to the party aggrieved for every offence, 
&c:,’* yet the meaning is, that the penalty shall relate to the 
offence and not to the person (/c). 

or a proiiibitit n Where a party persists in suing in an Ecclesiastical Court 
after a prohibition has been delivered, damages will be given, 
cither in an action upon the prohibition, or upon attachment (/). 

(d) 15 & 16 Viet. c. 76, s. 214. (i) North v. Wmgoitey Cro. Car. 

(c) 1 Roll, Abr. 220. 659 ; Sedgmcice v. liichardsonf 3 

if) 2 Hawk. P. C. c. 26, s. 3. Lev. 374. 

• {ff) R, V. Gorier, 1 Keb. 487. (k) Fatridge v. •EmpsoTif Noy, 

(A) North V. Musgrave, 1 Roll. 62. 

Abr. 574 ; Frederick v. Lookup, ([) Facij v. Lange, Cro. Car. 

4 Burr. 2018 ; Cmning y, Sibley, 559; Hey wood v. Foster, 3 Lev. 

ibid, 2489. 360. 
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It was laid down in the preceding chapter that damages 
are recoverable in all personal aetioiis; and not only may they 
be recovered, but they must necessarily be so in every case 
where the plaintiff is entitled to a verdict. The amount of 
course depends upon the nature of the action and the evidence. , 
Where he gives no evidence of his loss, the damages must be 
nominal. • 

“Nominal damages mean a sum of money that may be 
spoken* of, but has no existence iit point of^quajitity ”*(a). 
Therefore, where a plain.tiff sued in an inferior court of record 
for a debt of 50/., which was the extent of its jurisdiction, and 
neither recovered nor sought to recoijer damages, except for 
the purpose of obtaining costs, it was held that nominal 
damages for this purpose did not place the debt beyond the 
jurisdiction (6). * , 

“ Every injury imports a damage, though it -does not cost 
the party one farthing; for a damage is not merely pecunj^ry, 
but an injury imports a damage when a man is thereby hin- 
dered of his right. As in an action for slanderous words, 
though a man docs not lose a penny by reason o^thc speaking 
of them. So if a man give another a cuff on the ear, though 
it cost him nothing. So a man shall have an action against 
another for riding over his ground, though it do him no 
damage, for it is an invasion of his property, and the other 
has no right to come there (c). 

This rule /ipplies equally whether the action is on a contract 
or for a tort. A few examples will illustrate it. "Where the 
defendant, a banker, had refused to pay plaintifP’s cheques. 


(a) P«»'Maule, J., 2 C. B. 499. (c) Per Holt, C. J., Ashby v. 

(&) Jovle V. Taylor, 7 Excli. 58. White, Ld. Keym. 938, 965. 
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4 Nominal Damages, 

though he had funds in his hands^ but no injury was proved, 
nominal damages were given (d). So where in an action by 
the creditor against the surety, it appeared that the principal 
debtor had indeed broken his agreement; but that the only 
injury accruing to the creditor arose from his own voluntary 
act, in making advances to whi% he was liot bound (e). So 
nominal damages may be obtained for imitating the plaintifT s 
trade marks, or the wrappers in which his goods are made 
up (/) ; or for misrepresentations as to the condition of an 
insurance company, whereby the plaintiff was induced to effect 
an insurance with it (g ) ; or for an infringement of any case- 
ment or right connected with land, though no injury is 
proved, or even alleged {h), 

A distinction, however, must be taken here between what 
•SSonce <jf uIm Called absolute and relative rights. A man has an 

deSro^s right absolute right to have a promise performed, or to keep his 

of action. estate inviolate ; and he may sue and obtain nominal damages 
for an infringement of this right, although its maintenance is 
no benefit to him, and its violation no injury. But there are 
other rights which are merely relative to -a particular benefit 
which the plaintiff is to reap from their enjoyment. The 
right and the benefit are co-extensive; and if the benefit is 
negatived the right ceases. An instance of this nature is the 
right which every man has to the services of a p\iblic officer. 
It is the duty of a sheriff to make a tnie return to a writ 
directed tp lijm, and to arrest a debtor on mesne process. 
But this duty is only imposed upon him for the benefit of the 
creditor; and if he can absolutely negative the possibility of 
any advantage accruing to the latter from the performance of 
his duty, the plaintiff will not even be entitled to nominal 
damages (i). So in the case of an attorney. His employer has 
,a right to his besit services, and may sue him for negligence; 
but if the attorney can prove affirmatively that even his 
diligence would have been ineffectual, it is a bar to the 
action (k), 

. Setting aside this exceptional class of cases, it may, how- 
ever, be broadly stated that every infringement of a right 
involves a claim to nominal damages, though all actual damage 
is disproved. And, accordingly, in a suit for general average, 
in which a nonsuit was taken, because the jury were about to 


{d) Marzetii v. 'WUliams^ 1 B. & 
Afi. 415. 

(€) Wan’c V. Cidvert, 7 A. & E. 

143. 

(/) Bhfidd V. PaijMy 4B. & Ad. 

410. 

(7) Pontifex v. Bionold^ 3 M. & 
G. 63. 


(7i) Embrey v. Owen^ 6 Excli. 
353 ; Northam v. UurUy^ 1 B. & 
B. 665. See title Easement. 

(i) Wylie v. Birch^ 4 Q. B. 666 ; 
WiUiarM v. Mostyn^ 4 M. & W. 
145. Scep>5/, tit. Sheriff. 

Qc) Qode^roy v. Jay^ 7 Bing. 413. 

<. 
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give a verdict for the defendant on the ground that they could 
not ascertain that any specific sum was the proportion due to 
the plaintiff^ the court ordered a verdict to be entered for the 
plaintiff, with Qd. damages ( 1 ). It by no means follows, how- 
ever, that in every such case only nominal damages are recover- 
able; this will be «o when not only actual but contingent injury 
is negatived. But where there may be an injury, either existing 
at present, though unascertained, or\o arise hereafter, and for 
which no fresh action could be Ijrought, substantial damages 
may be given at once. As, for instance, in an action against a 
banker for not paying his customer’s cheque (wi) ; or on a 
covenant to^pay off incumbrances (n), or a sum of money for 
which plaintiff was jointly liable witli defendant to a third 
party (o). ’ And so, too, in an action on the case for removing 
the support of plaintiff’s house, though at the time of the 
wrongful act no injurious consequence has followed (p). 

Damages in debt are in general merely nominal, for its 
detention, and where the plaintiff has actually received pay- 
ment of the debt he cannot afterwards commence an action 
for these damages (g). 

We may now proceed to the more important inquiry, as to 
the general rules which determine the amount .of substantial 
damages. It will be convenient to examine in order, 

I. The principles upon which damages are given in actions 
of contract and tort. 

II. What damage is inadmissible on the ground qf re- 
moteness. 

III. The period of time in reference to which damages may 
be assessed. 


IV. The cases in which evidence* may be given to reduce 
damages. • 

I. The theoretical idea of damages is, Diat they are to be 
a compensation and satisfaction for the injury sustained (71). 
Practically, however, there can hardly ever be a case in 
which they are completely so. Take the simplest instance, 
viz., the non-payment of a debt. Put out of the question 
every element of mental suffering caused by the delay. 


{1) Feke^Y. Thompson^ 1 Taunt. 
121. Where, however, in an ac- 
tion on an account stated, the fact 
of an account having been stated 
was proved, but the only evidence 
as to its amount was excluded, it 
was held by the Court of Queen's 
Bench (Erie, J., corUrdi) that the 
plaintiff must be nonsuited, on the 
ground that there cannot be a 
statement of an account without an 
item settled. Lane v. HUl^ 18 Q. 
B.'252. 


(w) Rclin Y. Steward, 14 C. B. 
695. 

(n) Lethbridge v. Mytton, 2 B. 
& Ad. 772. 

( 0 ) Loosemoore v. Radford, 9 
M. & W. 657. 

{p) Nicklin v. Williams, 10 
Exch. 259. 

(q) Beaumont v. Gi'ecUhead, J 
G. B. 494. See .more fully mpon 
this point, tit. Debt. ' 

(r) 2 Bl. Com. 438« 
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There may be a clear amount of pe9uniary loss flowing in 
the most direct manner from it. The creditor may become 
insolvent, and be permanently ruined. lie may have to borrow 
money at an extravagant rate of interest. Even if nothing of 
the sort happens, still his taxed costs of suit never repay him 
for the amount he has expended in the action; for none of 
this, however, can he be compensated. The amount of the debt, 
with interest, and taxed dosts is all he can recover. And so if 
the defendant’s negligence cause him the loss of a limb. The 
diminution of his future enjoyment of life can, of course, never 
be made up to him by money; but the injury may even make 
it utterly impossible for him to continue his profession. Yet 
the jury could not in such a case award a successful surgeon 
such a sum as would purchase an annuity equal to his earnings. 

In the case of contract the measure of damages is mucli 
more strictly confined than in cases of tort. As a general 
rule, the primary and immediate result of the breach of con- 
tract can alone be looked to. Hence, in the case of non-pay- 
ment of money, no matter what the amount of incoiivciiience 
sustained by the plaintiff, the measure of damages is the 
interest of the money only (.?). So where* the contract is to 
deliver goods, replace stock, or convey an estate, the profit which 
the plaintiff might have made by the resale of the matter in 
question cannot in general be taken into account; nor the loss 
which he has suffered from the fact of his ulterior arrange- 
ments, made in expectaticyi of the fulfilment of the bargain, 
being frustrated (<). The principle of all these cases seems 
to be, that, in matters of contract, the damages to which a 
j)arty is liable for its breach ought to be in proportion to 
the benefit he is to receive from its performance. Now this 
benefit, the consideration for his })romise, is always measured 
by the primary and intrinsic worth of the thing to be gi\cn 
fer it, not by the ultimate profit which the party receiving it 
ho2)es to make when he has got it. A bottle of laudanum 
may save a man his life, or a scat in a railway carriage may 
enable him to make his fortune ; but neither is [)aid for on* 
this footing. The price is based on the market ^ alue of the 
thing sold. It operates as a liquidated estimate of the worth 
of the contract to both parties. It is obviously unfair, then, 
that either party should be paid for carrying out his bargain 
on one estimate of its value, and forced to pay for failing in it 
on quite a different estimate. This would be making him an 
insurer of the other jiarty’s profits, without any premium for 
undertaking the risk. 

The law on the subject of damages where there has been 


(«) Per \ViUefa, J., 17 C. 13. 


29 . 


(/) Sec tit. Guodb, Stock, 
Lauds. 
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ti breach of contract, has been much considered lately, and 
laid down with great fullness by the Court of Exchequer. 
The case arose out of the following facts : 

The plaintiffs were owners of a steam-mill. The shaft was 
broken, and they gave it to the defendant, a carrier, to bring 
to an engineer, to serve as a niodel for a new one. On 
making tlie contract, the defendant’s clerk was informed that 
the mill was stopped, and that the shaft must be sent imme- 
diately. He delayed its delivery, the shaft was kept back in 
consequence ; and in an action for breach of contract they 
claimed as specific damages the loss of profits while the mill 
was kept idl(j. It was held that if the carrier had been made 
aware that a loss of profits would result from delay on his 
part, he would liave been answerable. But as it did not 
aj)pear lie knew that the want of the shaft was the only thing 
whicli was keeping the mill idle, he could not be made 
responsible to sucli an e\tent(w). The Court said, “We 
think thepro]>er rule hi such a case as the present is this; — 
wliere two parties have made a contract which one of them 
has broken, the, damages which the other party ought to 
receive in respect of such hreach of contract should be, 
(‘itber such as may fairly and substantially be considered as 
arising naturally, i. c., according to the usual course of* 
things, from such brcaoli of contract itself, or such as may 
reasonably be sujiposcd to have been in the contemplation 
of both j)artics at the time they nwde the contract, as. the 
probable result of the breach of it. Now if the ‘fjjecial cir- 
cumstances under which the contract was actually made 
were eomniiinicated by the plaintiif to the defimdant and 
thus known to both ]>arties, the damages resulting from 
tlje breach of such a contract which they would reasonably 
contemplate, wmuld be the amount of injury which would 
ordinarily follow from a breach of contract under these special* 
circumstances so known and communicated. But on the 
other hand, if those special cireurnstaiices were wholly* un- 
known to the party breaking the contract, he at the most 
could only be supposed to have had in his contemplation 
the amount of injury which would arise gencrairy, and in the 
great multitude of cases, not afiected by any special circum- 
stances for such a breach of contract. For had the special 
circumstances been known, the parties might have expressly 
provided for the breach of contract by special terms as to 
the damage in that case, and of this advantage it would be 
very unjust' to deprive them. The above principles are those 
by which we think tlie jury ought to be guided in estimating, 
the damages arising out of jyiy breach of contract.” 


(u) Iladhy v. BaxuvlaUf 9 K&cii. 341, Sr^l. 
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The principles laid down in the above judgment, that a 
party can only be held responsible* for such consequences as 
may be reasonably supposed to have been in the contemplation 
of both parties at the time of making the contract, and that no 
consequence, which is not the necessary result of a breach, can 
be supposed to have been so contemplated, -unless it was com- 
municated to the other ^party, are of course clearly just. But 
it may be asked with great deference, whether the mere fact 
of such consequences being communicated to the other party 
will be sufficient, without going on to show that he was told 
that he would be held answerable for them, and consented 
to undertake such a liability ? In all probability, .if the carrier 
had been told that any delay in delivering the shaft would 
make him liable to pay the whole profits of the mill, he would 
have required an additional rate of recompense before facing 
such a responsibility. The question comes to this. The law 
says that everyone who breaks a contract shall pay for its 
natural consequences, and in most cases states what those 
consequences are. Can the other party by merely acquainting 
him with a number of further consequences, which the law 
would not have implied, enlarge his responsibility to the full 
extent of all those consequences, without any contract to that 
effect ? No doubt it may be said that it was in the power of 
the defendant to have expressly refused such responsibility. 
True. But ought not the onus of making a contract rather 
to lie on the party who seeks to extend the liability of another, 
than upon* him who merely seeks to restrain his own within 
its original limits ? 

The rule laid down in Hadley v. Baxendale was acted 
upon in a very recent case (a?). The defendant had con- 
tracted to build a ship, which was to be delivered to the 
plaintiff on the 1st of August, 1854. It was not delivered 
*till March, 1855. The vessel was intended by the plaintiffs, 
— and from the nature of her fittings the defendants must 
have known the fact, — for a passenger ship in the Australian 
trade. Evidence was given that freights to Australia were 
very high in July, August, and September, but fell in Oc- 
tober, and continued low till May, when the vessel sailed ; 
and that had she been delivered on the day named, she 
could have earned ^2750 'more than she did. On the 
other hand it was shown, that the plaintiffs would have 
extended the time for delivery till the 1st October, if the 
defendants would have bound themselves to that day under a 
demurrage (which however was refused) ; and that they had 
stated as their reason for wishing to have the ship then, 
** that after Chat time the days ^ould be shortening so fast. 


(flc) Fletcher v. Tayleur, 17 C. B. 21. 
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that they would be seriously inconvenienced and prejudiced 
in fitting the vessel out.” The judge charged in the words 
of Hadley v, Baxendale, and the jury found a verdiet of 
d>2750. An attempt was made to set aside the verdict for 
excess of damages, on the ground that if the plaintiff’s offer 
had been complied with, the loss of freight would have been 
suffered ; and that the damages should be measured rather 
by the species of loss which they* had themselves pointed 
out, than by that which they afterwards set up. The rule 
was refused. 

This case clearly does not go as far as Hadley v. Baxendale, 
The primary object of the ship was to earn freight by carrying 
passengers. The defendant was to be paid the value of such 
a ship. Any delay in its completion would clearly subject it 
to a diminution in value by a fall in freight. The measure of 
that diminution in value was accurately expressed by the 
difference in profits obtained on the first voyage. But suppose 
the jdaintiff had told the defendant that he intended to send 
out his own goods in it to the Australian market, and that, 
ill coiisctjuencc pf the delay, the goods had sold under prime 
cost, could the defendant have been charged with a loss which 
arose, not from any dcjireciation in the value of the ship, for 
which he had contracted, but in the value of goods, with 
which he had no connection ? 

It may^ observed also that Fletcher v. Tayleur is by no 
means a decision in aifirmance of Hadley v. Baxendale. , The 
principles laid down in the Exchequer wero not even dis- 
cussed in tlie C. B., on the express ground that the ruling 
of the learned judge had been acquiesced in on both sides at 
the trial. • 

The same case was remarkable for the suggestion of a new 
princijde in the assessment of damages tlirown out by Jervis, 
0. J., and Willes,*J. The latter said, “It certainly is very 
desirable that these matters should be based upon certain and 
intelligible principles, and that the measure of damages for 
the breach of a contract for the delivery of a chattel should be 
governed by a similar rule to that which prevails in the case of 
a breach of a contract for the payment of nioiiCy. No matter* 
what the’amount of inconvenience sustained by the plaintiff, 
in the case of non-payment of money, the measure of da- 
mages is the interest of the money only ; it might be a con- 
venient rule if, as suggested by my lord, the measure of 
damages in such a case as this was held, by analogy, to be 
the average profit made by the use of such a chattel 
Such a rule as this would plainly have the same effect 
of excluding all uncertain ulterior profits as that .contcfidcd 


New nilo of 

BiiRgoateil by 
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(y) 17 C. B. 29. 
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for above. It would, however, still .leave the same ques- 
tion open as that in Hadley v. ‘Baxendale. Where the 
chattel was itself only part of something else which was 
rendered useless for want of it, should the profit of the 
entire chattel be recovered ? If a vessel were delayed in port 
for want of a bowsprit, should a loss of freight, to the amount, 
})erhaps, of thousands of pounds, be obtained in damages '! 
It would, of course, in such a case be essential to show that 
no other could have been obtained elsewhere. But it may be 
a further question, whether a person who is under no obli- 
gation to enter into a contract entailing so great a responsi- 
bility, should be answerable to such an extent, ^thout con- 
sideration, unless upon a clear understanding to that effect, 
wilothermotivo With the single exception of actions for breach of promise 

S- dam “ marriage, I am not aware of any cases in which it has been 

bi England that the motives or conduct of a party 
contract? breaking a contract, or any injurious circumstances not flowing 
from the breach itself, could be considered in damages where 
the action is on the contract. It frequently happens that 
circumstances of malice, fraud, or violence give rise to an 
action of tort as an alternative remedy ; but where the plain- 
tiff chooses to sue upon the contract, he lets in all the con- 
«e(picnces of that form of action («). It has been held, indeed, 
in an action for money had and rcceivet^ by assignees in bank- 
ruptcy, for the proceeds of a bill lodged with thojlcfendants 
by tlu; bankrupt in order to be discounted, that evidence of 
a fraudulent? appropriation of it before bankrui)tcy would pre- 
clude their set-off (a). But here the evidence went, not to 
increase the damages, but to show that the counter claim was 
not a case of mutual credit within the statute (b). In America, 
however, ^he contrary doctrine has been laid down in the State 
of South Carolina,* but is strongly combated by Mr. Sedg- 
w\ckc (c). So it is said by Mr. Chitty (d), that ‘'there are 
some cases in which the defendant may he regarded in the 
light ^f a wrong-doer in breaking his contract ; and where 
this is the case, a greater latitude is allowed to the jury in 
^assessing the damages.” The case cited in support of this 
“statement is tlAt of Lord Sondes v. Fletcher (e). It was an 
action on a bond to resign a living, and the only question was 
as to the amount of damages. ' The defendant’s life interest 
was worth ten years’ purchase, while that of the party to 
whom the pjaintiff intended to present was worth fourteen. 
Ihc jury found the latter amount. The Court said, “We 
are *not prepared to say that the jury in this “case have 

(z) •Thorpe v. Thorpe, 3 B. & Ad. (6) Per Parke, 13. , 3 B. & Ad. 68C. 
5«0. • (c) Sedg. Bam. 207—212. 

(a) Piichunan v. Piudhiy, 9 13. (d) Contracts, 772. 

& 772. (c) 5 B. & A. 
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fonned a wrong estimate of the damages, for the defendant, 
having entered into a bond to do a particular thing, which he 
has refused to do, is a wrong-doer, and he is not to be permitted 
to estimate the value of the living as if he were the purchaser of 
it. Besides it appeared |hat the defendant had it in his 
jiower to relieve himself from this verdict by resigning the 
living ; and if he does not do that, it is clear that he considers 
the damages found by the jury as less than the value of the 
living to him.” 

We may observe upon this case, first, that the fact of tlie 
defendant being a wrong-doer introduced no new element of 
damage. It only affected the valuation put upon that damage by 
the jury. But, secondly, it seems the jury were strictly right. 
The value of the living to its occupant would be measured by 
the probable length of his own life, but the value to the owner 
of the advowson would be measured by the life of the person 
to whom he intended to.prescnt ; because, if he sold it, this 
would determine the purchase money, and if he gave it away, 
this would determine the value of the gift. It may be said, 
that still it was only during the occupant’s life that the owner 
would be kept out of his right of presentation. No doubt ; 
but the incumbent might outlive the owner, in which case ho 
would never come into his right, or the person to whom he • 
intended to present, iv which case his object would be 
defeated. Besides, the present object was to confer the living 
upon another person. The value of«the presentation wa§ its 
value to that person. The damages for defeating this object 
might fairly be set at the amount which that person would 
have to receive, in order to be an equivalent to him for the 
living. Thirdly, the concluding observation puts the matter 
beyond doubt, as it shows what the incumbent himself •thought 
upon the matter. 

There is another apparent exception to tlic rule that in* 
actions for breach of contract the motives and conduct of the 
defendant cannot affect the damages. 1 allude to the case of 
contracts for the sale of laud;, in which it is held that where 
the defendant bona fide and reasonably believed that he had a 
good title, no damages can be recovered for the loss of profit 
which the plaintiff has sustained in not liaving the contract 
fulfilled, but that it is otherwise where he contracted to convey 
without a shadow of title (/). On examination, however, it will 
be found that the damages in this case are not a penalty in- 
flicted upon him for a fraud, but merely the result of his case 
being rcstorfed to the old common law rule, and removed out 
of the exception engrafted upon it in respect of sales of real . 
property. The rule is, that where a party sustains a, loss by 


(/) Jtobimou V. J/avnumy 1 Kxch. posff tit. Lund. 
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reason of a breach of contract, he is, ^so far as money can do 
it, to be placed in the same situation with respect to damages 
as if the contract had been performed. The exception is, that 
when a person contracts to sell real property, there is an 
implied understanding that if he fail to make a good title, the 
only damages recoverable are the expenses he has been put 
to in investigating the title. But this exception does not 
apply where he had no title at all (gr). 

Ruio of damages Actions of tort, as we have observed before, are governed 

inflictions o loosf‘r piinciplcs. Even here, however, in many cases, 

tiie measure of damages is as accurately ascertainable as in 
actions on a contract. Torts arc divisible into three classes ; 
injuries to the property, person, or character. Those of the 
former class may he mingled with ingredients ‘ which will 
enhance the damages to any amount. For instance, a man’s 
goods may be seized under circunistfinces which involve a 
charge of a criminal nature (A) ; or a trespass upon land may 
be attended with wanton insult to the owner (i). Any species 
of aggravation will of course give ground for additional 
damages. In general however injuries to property, when un- 
attended by circumstances of this sort, and especially when 
they take ])lace under a fancied right, are only visited with 
damages proportioned to the actual pecuniary loss sustained. 
On the other hand, where the person *or character are injured, 
it is difficult, if not quite impossible to fix any limit, and the 
vcrtlict is generally a resultant of the op])osing forces of the 
counsel on cither side, tempered by such moderating remarks 
as the judge may think the occasion requires. It must not be 
supposed, however, that even cases of this sort are quite beyond 
ride. If it were so, Uiere could be no such things as new 
trials for excessive damages. The difference is, that in cases 
of contract, and ici some cases of tort to the property, a rule 
‘can be applied to the facts so accurately as to make the 
amount a mere matter of calculation. In the other class of 


Motivo admis- 
sible as au 
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offeisices, the rule goes no further than to point out what 
evidence may be admitted, and what grounds of complaint may 
be allowed for. But when this is done, the amount of damages 
is entirely in*thc disposition of the jury. A new trial will only 
be granted when the verdict is so large as to satisfy the Court 
that it was perverse, and the result of gross error ; and to 
prove that the jury have acted under the influence of undue 
motives, or misconception (A). 

One mjirked distinction between actions of contract and tort 
is; that in the former, as we have seen, evidence bf malicious 


asHessiug ^ 
damages. 


\ff) 1 Exeh.> 865, (i) Merest v. Harvey^ 5 Taaut. 

{h) Bracegirdle v, Orford, 2 M. 442. 

& S. 77. • (it) GougJi V. Farr, 1 Y. & J. 
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motive is not admissible, in the latter it is(Z). There are 
indeed some observations of Pollock, C. B., in a later case (m), 
where he expressed a doubt whether the motive of the de- 
fendant had any bearing upon the matter, and said that the 
plaintiff was only entitled to compensation in proportion to 
the injury he had received. It was not necessary, however, 
to decide the point in the particular case, which merely 
established that in an action against two, the motive of one 
cannot be matter of aggravation against the other. It is con- 
ceived that the practice against which the dictum in question 
was directed is too firmly settled, both by reason and pre- 
cedent, to bf overthrown ; in fact it could not be overthrown 
without destroying at the same time that large class of actions 
in which malice is the whole gist of the offence. Where 
a party has been arrested, sued, or prosecuted without 
cause, the injury is clearly the same to him, whether the act 
be malicious or not. Yet, unless malice be not only alleged 
but proved, m action for the arrest, &c. will not be 
maintainable (n^ If then malice can render an innocent act 
wrongful, a fortiori it must render a wrongful act more 
wrongful, and therefore be provcable in aggravation of 
damages. 

This seems to decide an important question, viz., whether 
damages arc a compensation, or a ]mnishment. In eases of 
contract, as we have seen, they are only a compensation, and 
frequently a very inadequate one.« In cases of tort tq the 
property, where there are no circumstances of aggravation, 
they are generally the same, as will be seen hereafter (o). 

Where the injury is to the person, or character, or feelings, 
and the facts disclose fraud, malice. Violence, cruelty, or the 
like, they operate as a punishment, for the benefit of the 
community, and as a restraint to the transgressor. 

It must be admitted that many expressions arc to be foui>d inquny whothoi 
in which judges have directed juries merely to give a com- of toit are a^***** 
pensation to the plaintiff. In one instance, AldersoH, B., 
refused in an action of crim. con. to allow evidence of the 
defendant’s property with a view to increased damages, saying 
that it was not a question in the cause (p). 'As a matter of* 
practice there is no doubt that juries always measure their 
damages in such cases by the condition of the defendant; 
and the practice is expressly sanctioned by the authority of 
Bullcr, J. (q)y who says that in crim. con. the condition of 

(Q Sears V. Lymis^ 2 Stark. 317 ; (n) BeynoldsY. Kennedy ^ 1 Wils. 

Pewrsfm v. LcmaifrCf 5 M. & G. De Medinas, Grove, Vi, 

700 ; Wai'wick v. Fovlkes, 12 M. & 152. ^ 

W. 507 ; per Pollock, 0. £., 13 M. (o) Sec tit. Trespass, Trover. 

& W. 51. (p) James v. Biddmgton, 6 C, 

(m) Clarice v. Newsam, 1 Exch. k P. 390. 

131, 139. (7) B. N. P. 27. 
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the defendant, and his being a man of substance, are proper 
circumstances of aggravation.” This would be absurd if 
damages were only a payment for an injury; but if they are 
a penalty for a wrong, it is quite just, because the penalty must 
be proportioned to the means of the offender. So the number- 
less cases in which damages, totally dispfoportioned to the 
actual harm inflicted, hjive been given and sanctioned where 
the act was of a grossly unconstitutional nature, or attended 
with studied insult (r), can only be accounted for on the same 
principle ; accordingly we find Wilmot, C. J., saying in a case 
of seduction, ** Actions of this sort are brought for example’s 
sake ; and although the plaintiffs loss in this case may not 
really amount to the value of 20s., yet the jury have done right 
in giving liberal damages” (s). And the same doctrine, that 
damages may in such cases be inflictod for example’s sake, 
and by way of punishing the defendant,” has been repeatedly 
laid down in America, and is sanctioned by the high authority 
of Kent, C. J., and Story, J. (t). In fact, i^ny other rule 
existed, a man of large fortune might, by a certain outlay, 
purchase the right of being a public tormentor. He might 
copy the example of the young Roman noble mentioned by 
Gibbon, who used to run along the Forum striking every one 
‘he met upon the cheek, while a slave followed with a purse, 
making a legal tender of the statutory •shilling I 

II. Having examined the principles by which the assess- 
ment of damages is govertted, we have next to inquire, what 
grounds of damage will in no case be admissible. These 
grounds may be classed under the general head of remoteness. 
Damage is said to be remote, when, although arising out of 
the cause of action, it does not so immediately and necessarily 
flow from it, as that the offending party can be made respon- 
sible for it. 

J In pursuing this investigation several decisions will be cited 
which may, at first sight, appear not strictly in point. I refer 
to that class of cases in which special damage is necessary for 
the maintenance of the action, and in which the contest has 
been as to its sufficiency for that purpose. It is clear, how- 
ever, that any "circumstances of injury to the plaintiff which 
are so closely identified with the conduct of the defendant, as 
to make it actionable where it' would otherwise be innocent, 
must, a fortiori, be capable of being taken into consideration 
in estimating the amount of damage his conduct has produced. 
The converse of the proposition may not always be logically 
corfect. In general, however, it will be found that where 
damage is too remote to form the ground of an action, the 

(r) See Various instances, tit. (t) Sedg. Dam. 40 — 44, where 

Excessive DsHnages. the decisions are cited. 

(s) Tvtllidgey. Wade, 3Wils. 18. 
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reason of the decision would equally exclude it from con- 
sideration, though the suit. were maintainable on other grounds. 

The first, and in fact the only inquiry, in all these cases is, 
whether the damage complained of is the natural and reason- 
able result of the defendant’s act ; it will assume this character 
if it can be shown to be such a consequence, as in the ordinary 
course of things, would flow from the act, or, in cases of 
contract, if it appears to have beert contemplated by both 
parties (w). Where neither of these elements exists, the 
damage is said to he too remote. 

One very common instance in which damages are held to 
be too remote, arises where the plaintiff claims compen^tion 
for the profits which he would have made, if the defendant 
had carried out his contract. It is by no means true, how- 
ever, that such profits can never form a ground of damage. 
There are many cases in which the profit to be made by the 
bargain is the only thing jjurchased, and in such cases the 
amount of that profit is strictly the measure of damages. 
When A. agre^S to execute work for B., or to sell him goods, 
or hire him a ship at a future day, the benefit to A. is the 
profit flowing from the transaction, and to this he is entitled. 
But when the thing purchased is a specific article, and not 
the right to make a profit, the measure of damages will be. 
the value of that article, or the difference between the con- 
tract price and that at which it could have been purchased 
elsewhere. The mere fact that some ulterior profit might 
have been made out of it cannot be considered, because 
such profit formed no part of the contract (a?). This dis- 
tinction has been very clearly pointed out in a case in the 
Supreme Court of New York. The -plaintiffs had contracted 
with the defendants to fuftiish marble from a specified quarry 
at a fixed sum for the erection of a City Hall. The plaintiffs 
entered into a contract with the proprietors of the quarry for 
the required amount at a smaller sum. After delivering a 
part of the marble the defendants refused to receive anymore. 
The plaintiffs sued for breach of contract, and claimed as 
damages the profit they would have made by furnishing the 
marble at a larger sum than they were to pay«for it. Kent, 
J., ruled accordingly “ that the jury should allow the plaintiffs 
as much as the performance of the contract would have bene- 
fited them ; ” and this ruling was affirmed in the court above. 
Nelson, C. J., said, “ It is not to be denied, that there are 
profits or gains derivable from a contract which are uniformly ‘ 
rejected as too contingent and speculative in their nature, and 
too dependent upon the fluctuation of markets and the chances 
of business to enter into a safe or reasonable estimate of 

(u) HadUsy v. Baxendale, 9 (a?) See arUe, p. 6. - 

Excli. 341. See antCj p. 6. 
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damage. Thus any supposed successful operation the party 
might have made, if he had not been prevented from realising 
the proceeds of the contract, at the time stipulated, is a con- 
sideration not to be taken into the estimate. Besides the 
uncertain and contingent issue of such an operation, in itself 
considered, it has no legal or necessary connection with the 
stipulations between the parties, and cannot, therefore, be 
presumed to have entered into their consideration at the time 
of contracting. When the books and cases speak of the 
profits anticipated from a good bargain, as matters too remote 
. and uncertain to be taken into the account in ascertaining the 
true^ measure of damages, they usually have reference to 
dependent and collaterd engagements entered into on the 
faith, and in expectation of the performance of the principal 
contract. But profits or advantages which are the direct and 
immediate fruits of the contract entered into between the 
parties, stand upon a different footing. These are part and 
parcel of the contract itself — entering into and constituting a 
portion of its very elements, something stijftilated for, the 
right to the enjoyment of which is just as clear and plain as 
to the fulfilment of any other stipulation. They are presumed 
to have been taken into consideration and deliberated upon, 
Jbeforc the contract was made, and formed, perhaps, the only 
inducement to the arrangement” (y), , 

Numerous instances will occur in the course of this work 
in which loss of profits Ijas been rejected as an element in 
damages. , A few instances, however, may be mentioned here 
as illustrating the rule. In detinue for not returning scrip it 
was ruled by Cresswcll, J., that no damages could be given 
for the loss sustained by the plaintiff, in consequence of the 
detention of the shares having prevented his paying up 
deposits, which would have entitled him to an allotment of 
one thousand other shares, as this damage was too remote (^). 
So where an auctioneer entered into an agreement on behalf 
of defendant to sell premises to plaintiff, without having com- 
municated the treaty to the former. The defendant had in 
the meantime sold to a third party. An action was brought 
for breach of contract, and the same learned judge held that 
no damages could be given for the loss of the plaidtiff s bar- 
gain, saying, his real loss is the loss of the use of the 301. 
paid as deposit, and the expenses incurred by him to his attor- 
ney, and this, I think, is all that he can recover” (a). In 
another case the contract was to demise a ferry and premises, 
and the plaintiff was promoter of a company provisionally 

Ma^erUmy, Mayor of Brooh’ (a) Tyrer v. King, 2 C. & K. 

lyn, 7 Hill.* 62. 151. See upon tliis pointy post, tit. 

(z) Afchet V. WiUmmi, 2 C. & Land. 

K. 26. 
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rostered for die puljxise of working the ferry, and was 
.also its solicitor. Nb title could be made out, and. in an 
action against the vendor, it was held that the plaintiff 
could not recover for loss of profits from the granting of 
the lease, and the establishment of the association ; nor the 
profits he would have derived from being employed as solicitor 
by the association, nor in respect of any advantage he would 
have derived from his time, labour, &c., employed in the forma- 
tion of the association (d). There is one case, in which there 
seems to have been a difference of opinion between two learned 
judges. A prize had been offered for the best model of a 
machine for loading barge» The plaintiff had sent one by 
railway, but through the negligence of the defendant, it 
arrived too late, and the plaintiff lost his chance of the prize. 
A question arose as to the measure of damages, whether it 
was the value of the work and materials, or wh^ether the prize 
might be taken into consideration. Patteson, J., seemed to 
think it might: he said, *^The plaintiff had put his damage 
upon a right principle, for he saidjthe goods were made for a 
specific purpose, which had been defeated by the negligence 
of the defendant, and they have become useless.” Erie, J., said, 
** I have had great doubts whether that chance was not too 
remote and contingent to be the subject of damages ’’(c). No 
decision was given, as the case went off upon a different point. 
It is apprehended, however, that the opinion of Mr. J. Erie was 
the true one. The question seems td come to thi^ was the 
plaintiffs chance of winning the prize a matter of such an 
ascertainable value, at the time of catering into the contract of 
carriage, as to have been capable of contemplation by both 
parties ? If it was not ascertainable then, it is difficult to see 
how it could have formed part of the contract, and if it did 
not form part of the contract, it could no% enter into the 
damages for breach. Suppose the same carrier had been 
entrusted with all the models sent for competition, ^nd 
delayed them all, should he pay the amount of the prize* to 
each,, or apportion it among them, or how? Even if the 
actual judges gave evidence that a particular model would 
have won the prize, kill this would be matter ex post 
facto, not known at the time of. the bargain, and forming 
no part of it. The case is very like one idluded to by Lord 
^llenborough as having been frequently mentioned by Lord 
Alvanley, where the plaintiff complained of false imprison- 
ment, per qfiod, being confined on shore, he lost a lieu? 
tenaircy. This was taken as an ad absurdum case. Would 
it have made any difference, if the plaintiff had bqen delayed 

{b) ffantUp V. Padwichf 5 (c) WaitmhY, Amhergate-RaUw, 

Exch. 615. Co,, 15 Jur. 448. 
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in a train^ when travelling to London to apply for his com- 
mission (</) ? 

It may be as well to state^ that according to the Scotch 
law, loss of profits may be included in the estimate of damf^s. 
It was on this ground that Dunlop v. Higgins was decided 
in the House of Lords (e). It was an appeal from a Scotch 
court ; and it was held that in an action in that country, 
for non-delivery of goods according to contract, the damages 
were not restricted to the difference between the contract 
and market price, but that the plaintiff might recover in 
respect of the profits which he would have made by a con- 
tract of re-sale into which he had entered. This decision is 
in itself no authority in England, as it >turne.d upon the 
acknowledged difference between the law of the two countries 
in this respect. It is remarkable, however, for a vigorous 
onslaught upon the English law, by so formidable an op- 
ponent as Lord Cottenham, C. He said (/), “ If pig-iron 
had only risen one shilling a ton in the market, but the pur- . 
suers had lost ^1000 upon a contract with a Railway Com- 
pany, in my opinion they ought not only to recover the damage 
which would have arisen if they had gone into the market, 
and bought the iron at the increased price ; but also that 
profit which would have been received if the party had per- 
formed . his contract. No other rule is reconcilable with 
justice, nor with the duty which the jury had to perforin, 
thht of deciding the ainount of damage which the party has 
suffered by the breach of his contract.” But, with the 
greatest possible respect, it may be suggested, that the rule 
most reconcilable witji justice would be to inquire what was 
the contract, and what were the liabilities really entered into 
by the' parties ? The question is not, what profit the plaintiff 
might have made, but what profit he professed to be pur- 
chasing. Not what damage he actually suffered, but what 
tl^e other contemplated and undertook to pay for. It is quite 
clear that loss of profits by a re-sale can never be contemplated, 
unless the re-sale has actually taken place at the time, and is 
communicated to the other party. The reason is, that such 
a profit is utterly incapable of valuation. It may^depend upon 
a change of weather, a scientific discovery, an outbreak of 
war, a workmen’s strike. It will depend upon the energy and 
sagacity of the person who purchases the goods, and the 
solvency of the person to whom he sells them again. In 
short, if the Scotch rule were to be carried Qut to its fair 
extent, no one could contract to sell goods which were not 
actually ii^ his possession, without charging an additional 
premium, cqpimensurate to the profits which the vendee 

(d) JRoyce v. Bai/Uge, 1 Campb. (e) 1 H. L. Oa. 881. 

68. (/) 1 H. L. Ca. 408. 
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might possibly make, ind for which he himself would have 
to pay, if prevented from carrying out his a^eement. 

All the previous cases, according to En^sh law, are re- 
solved by answering the question : — Is the particular result 
such as might have been contemplated by the parties, as 
naturally flowing from the act done? The same question, 
upon the same principle, solves a nlimber of other cases, in 
which profits do not come into consideration. For instance : 
the defi^ndant libelled a concert singer, who, in consequence, 
refused to sing at the plaintiff’s oratorio, for fear of being 
badly received. It was hdd that this damage to the plaintiff 
was not sufficiently conncAed vnth the act of the defendant 
to entitle the former to an action. It was said that the 
refusal to sing might have proceeded from groundless appre- 
hension, or caprice, or some completely different cause (^). 
A still stronger case was where the defendant, by beatiif^ an 
actor, prevented his performing, and the injury to the manager 
of the theatre was also held to be too remote (A). The 
same principle has been applied in cases of slander, where 
the words used were not in themselves defamatory, though 
by a strained construction they were so understood. The 
plaintiff was a shopwoman, and the defendant had said 
of her, *‘|?he secreted one shilling and sixpence under the 
till ; stating these are not times to be robbed.” In con- 
sequence of these words S. refused jto employ her. It was 
held that no action lay. “ If S. refused to take the plaintiff 
into his service on this account, he acted without reasonable 
cause ; and in order to make words actionable, they must be 
such that special damage may be the fair and natural result 
of them” (i). In one case, the Court exercised rather a 
perverse ingenuity in holding damage to .be insufficiently 
shown. The plaintiff was a dealer in the funds, and the words 
were he is a lame duck,” which in Stock Exchange parlance 
mean, a person unable to fulfil his contracts. The Court said 
that the contracts alluded to might be unlawful, and if so, no 
special damage could follow from a charge that he had not 
done what the law prohibits. It seems rather hard on the 
plaintiff to assume, for the sake of letting him be abused, 
that he was acting illegally (A;). • On the other hand, where 
words which in themselves import an accusation, are uttered 
in presence of a third person, who acts upon them to the 
injury of the plaintiff, in such a manner as might naturally 
• 

(g) AahleyY.Harrism, 1 E8p.48. (i) Per Taunton, J., Kelly v. 

(Ji) Taylor v. Neri, 1 Bs^. 386 ; Partington^ 5 B. & Ad. 64ir, 
but coDBiderable doubts were thrown 650. 

upon the authority of this decision ife) Morris v. Langdak^ 2 B. & 
in the recent case of Lundey v. Gye^ P. 284. 

2 E. & B. 216. 
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have been expected, it is no matter i^hether the third person 
believed the accusation or not, if his conduct was m fact 
caused by the accusation being made. This may be illustrated 
by a case where the defendant came to his tenant, by whom 
the plaintiff was employed, and in whose house she lodged, 
and used language ascribing licentious conduct to her. The 
tenant disbelieved the bharge/but turned the., plaintiff away 
for fear of displeasing the landlord (Q. In either view the 
damage was clearly the immediate and probable result of the 
words used. 

There are two old cases in wh^ the defendant was sued 
for consequential damage, arisi^ from nqu-fepair of his 
fences. In one case the plaintiff’s cattle strayed into 
defendant’s close, and thence upon the land of W., who sued 
the plaintiff, which was the damage complained of (m). In 
anoAicr, the plaintiff’s mare went through a gap, and falling 
into a ditch was drowned (n). In neither of these cases was 
any objection taken on account of the remoteness. Tliey were • 
affirmed and relied upon in a more modem case, where the 
damage resulting from a similar non-repair bf fences was, that 
the plaintiff’s horse escaped into the defendant’s close, and 
was there killed by the falling of a haystack (o). Here the 
objection that the damage was too repiote was expressly taken, 
and over- ruled. 

It is said in one old case, that where a master sends his 
servant to pay money for him upon the penalty of a bond, 
and in his way a smith in shoeing doth prick his horse, and 
so by reason of this the money is not paid ; this being the 
servant’s horse, he shall have an action upon the case for 
prickmg of his* horse; and the master also shall have his 
action upon the case for the specific wrong which he has 
sustained by non-payment of his money, occasioned by this (p). 
This case is cited by Parke, B. (q), with the remark that, 

** that cause of action is certainly rather remote.” I conceive 
that such damage could not be allowed for in the present 
day, even though the master were owner of the horse as well 
as the money. 

Damage will obviously be too remote, when 4t is caused, 
wholly or principally, by the act of the plaintiff himself ; it 
cannot then be regarded as the necessary result of the 
defendant’s misconduct. Hence, where the captain of a ship 
had wrongfully imprisoned the plaintiff, and some time after 
his release, on touching land, the plaintiff changed into another 

‘ (1) KnigH v. Glhhn^ 1 A. & £. (o) Powell v. SaliAury^ 2 Y. & 

43. • J. 391. 

{m) Kdhach v. Wam&’t Gro. {p) £verard v. Ilophim, 2 
Jac. 665. Bulst. 332. 

(n) Anon. 1 Vontr. 264. {q) 6 Kxch. 764. 
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ship> it was decided thojt he could pot recover as dami^es the 
costs so incurred. Lord EUenborough said, the special damage 
should be closely connected with the trespass which was the 
foundation of the action. Here the imprisonment was not the 
cawa proxima of the transhipment. The latter was remote 
in point of time,' and the plaintiff was not driven to it to 
redeem himself from any great peril o/ grievance (r). A more 
recent case stands on the same principle. The plaintiff had 
taken a passage to Australia in the defendant's vessel, but was 
not allowed to sail on account of a mistaken belief that he had 
not paid his entire fare. The error was found out imme- 
diately, and Jie was offered a passage in another vessel which 
sailed a week after the first. Instead of going by it, he re- 
mained in England till December to sue the defendant. It 
was held that the expenses of his keep till trial could not be 
allowed as damages, since he might have gone long ago if he 
had wished; they might however be allowed as costs, if his 
evidence was necessary, and it was fit that he should -have 
been kept as a witness (5). 

This rule is frequently brought to bear in actions on the gou“ 
case for negligence, where the question is, whether the injury 
was so completely the result of the defendant's act as to 
support the declaration (t). Where A. placed lime rubbish in a 
highway, which blowing into the face of B.’s horse frightened 
it, so that it nearly dashed against ' a passing waggon, and in 
his efforts to avoid it B. unskilfully drove against another 
heap of rubbish, and was overset and hurt, it waif held that 
he could not recover against A. (u). But the rule has been 
laid down and repeatedly recognised, that although there may 
liave been negligence on the part of the plaintiff, yet unless 
he might by the exercise of ordinary care have avoided the whoro pi.iintifr 
consequence of the defendant's negligence, •he is entitled to Ihoujh u’imseif 
recover; if by ordinary care he might have avoided them, he“ 
is the author of his own wrong («). And where the immediate 
cause of the accident is the defendant’s fault, so that without 
it the accident could not have happened at all, it is no answer, 
that only fqr the plaintiff’s negligence in somethinjg collateral to 
the immediate cause of the injury, it or part of it might have 
been avoided. For instance, where two omnibuses were racing, 
and one struck against the other, it appeared that if the 
omnibus in which plaintiff was riding had been driving slower, 


(r) Boycey.payliffe^ 1 Camp. .^8. 
(«) A nsett v. Marshall, 22 L. J. 
Q. B. 118 ; 1 B. C. C. 147, S. C. 

(0 BvMerfield v. Forester, 11 
East, 60 : JJolden v. Liverpool O'as 
Co,, 3 C. B. 1 ; Gen. Steam Nav. 
Co, V. MorrUon, 14 C. B. *127 ; 


Martin v. G, N, Railway, 10 C. B. 
179. 

(a) Flower v. Adam, 2 Taunt. 
314. . . • 

{x) Bridges v, G, Junction Ry., 
3 M. & W. 244, 248. 
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it might have been pulled up after a cgllision, and the accident 
prevented {y). And so where the injury to plaintiff was caused 
hy a steamboat collision, in which the plaintiff was hurt ^ 
by the falling of an anchor in his own vessel: held, that 
even if it had been shown that the anchor had been negligently 
stowed, and that the plaintiff ought not to -have been in that 
part of the vessel, (whjch however the jury negatived), this 
would have been no answer : that a man who'-is guilty of a 
wrong, and thereby produces mischief to another, has no 
right to say “ part of that mischief would not have happened 
. if you had not been yourself guilty of some negligence,’* and 
that where the negligence did not in any degree contribute to 
the immediate cause of the accident, negligence ought not to 
be set up as an answer {z). In both tlie last-named cases. 
Pollock, C. B., expressed a strong doubt whether a man is 
responsible for all the consec]uences that may under auy cir- 
cumstances arise in respect of mischief, which by no possibility 
could he have foreseen, and which no reasonable person could be 
called on to have anticipated. He intimated that the rule was 
that a man is expected to guard against all reasonable conse- 
quences. As an illustration both of the principle of these cases. 
Cases ill which limitation suggested by the Lord Chief Baron, may 

he mentioned a case in which it was held that a person making 
trespasser. unfenced excavation on his own land, near a public high- 

way, was responsible for an injury caused by falling into it, 
though the person injured was in fact a trespasser (a). But 
there the ‘'excavation was so near the road as to be dangerous 
to persons walking along it, who might stray from the path 
even while exercising ordinary caution. The injury was one 
which might have been anticipated. But it could hardly be 
contended that a man would be answerable for the result of 
digging a hole in a field far removed from any path, and 
‘where he could not have contemplated that any one would 
come (6). 

There would be a strong analogy between such a case and 
one very recently decided under different circumstances. The 
defendant had contracted to carry plaintiff’s ^oods, and 
plaintiff, by consent of the defendant’s carman, got into the 
cart, which broke down. The plaintiff was held not to be 
entitled to recover for the personal damage. The carman had 
no authority to allow her into the cart, where she was a mere 
trespasser (c). There is a somewhat similar case in which 

(y) jRigby v. Ifmittj 5 Exch. 240. (6) Blyth v. Toplutnif Cro. Jac. 

^z) Ctreenlanji v. Chaplin^ 5 158. Per Alderson, B., Jordin v. 

Exch. 243. Crump, 8 M. & W. 782. 

(a) Bamm v. Ward, 0 C. B. (c) Lygo v. Ncivbold, 9 Exch. 
392. 302. 
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a contraiy decision wa^ arrived at. , A little child clambered 
into the defendant's cart^ while left unattended, and fell put 
and was huf%, the horse being moved on. The action was 
held to be maintainable (c2). The Court of Exchequer in 
the case cited above attempted to distinguish Lynch v. Nurdin 
on the ground of the tender years of the child, which made 
her not the sole defaulter. Considerable discredit, however, 
was thrown upon the decision, especi^y by Alderson, B. (e). 

There is one case which seems contrary to the doctrine 
laid down in Hewitt v. Bighy and Greenland v. Chaplin^ viz. ; 
that a party is entitled to recover for the whole result of 
defendant’s pegligence, though in part attributable to himself. 

Where a barge was sunk by the swell of a steamer, and the 
jury gave oiily a fourth part of the damage actually sustained, 
alleging as their reason that the blame was not attributable 
to the defendant alone, and that the barge was not properly 
trimmed; the verdict was upheld by the Court (/). But it will 
be observed that in that case the motion was not by the plaintiff 
for a new trial on account of the smallness of the damages, 
but by the defendant on the ground that their finding amounted 
to a verdict in his favour, which ou the authority of the pre- 
ceding cases it clearly did not. It appears too in the judg- 
ments in that case, to have been assumed by the Court, that • 
the jury were not strictly justified in reducing the damages 
on the ground alleged by them (g). 

It may be observed, that in cousidering the question of 
negligence as affecting damages, the plaintiff is identified with 
the owner of the vehicle, &c., in which he is at the time, so 
that if the owner could not recover, neither can the plaintiff (A). 

The last instance that I shall giv^ of damage caused by uatnago rosuit- 
the plaintiff’s own act is to be found in cases where he has 
incurred premature expense, in reliance upon the defendant’s act. 
performing his contract. This subject will be noticed again in* 
treating of sales of land. One illustration will be sufficient at 
present. It was an action on a covenant of the 17th Sept, 
to demise a ferry, and to make a good title within fourteen 
days from the date of the agreement. The plaintiff was to 
pay 3150Z, on the 29th Nov. if title could be made out. 

No title could be established. The plaintiff was promoter of 
a company provisionally registered for the purpose of working 
the ferry. It was held that no damages could be given for 
the expense of raising the 3150^, nor the loss of interest 
upon it, nor for the costs of preparing the company’s deed of 

(d) Lynch v. Nurdin^ 1 Q. B. {g) See Raisin v. MUchdlj 9 C. 

29. & F. 613, to which the same n*e.> 

(a;) See his remarks, 23 L. J. Ex. marks will apply. 

110. {h) Thorogood v. Bryan, 8 C. 

(/) SmUhy, Dofcscm, 3M.&a.59. B. 116. 
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settlement, and procuring provisional registration, because 
these were damages incurred by the plaintiff’s own impru- 
dence in beginning to act, before he had asqerttined whether 
the plaintiff could or could not complete his contract (f). 
moto'whon*tiw Another case in which damage will be too remote, arises 
wroiigftil act of where- it is the wrongful act of a third party, such as could 
a third party. naturally be contemplated - as likely to spring from the 

defendant’s conduct* 'A wider doctrine than 'this was for- 
merly maintained, viz., that where the act of the defendant 
caused a wrongful act of another, for which the plaintiff would 
have a right to sue such last-named party, he could not have 
a right of action against the original wrong-doer, also. This 
doctrine rested upon the case of Vicars v. Wilcocks (k), and 
a dictum of Lord Eldon’s in Morris v. Langdah (t). Carried 
to this extent, however, it was much shaken by Mr. Starkie 
in his work on Libel and Slander (m), and by the Court of 
Exchequer in Green v. Button (n), and is now finally over- 
ruled by the case of LumUy v. Gye (o). That was an action by 
the manager of a theatre against the manager of a rival house, 
for inducing a singer to break her engagement with him. Of 
course he had a remedy against the singer herself upon her 
agreement, and an attempt was made to frustrate the action 
by means of the doctrine above alluded to. The Court of 
Queen’s Bench, however, decided against it, and stated the 
true import of the case of Vicars v. Wilcochs, in accordance 
with the explanation pxeviously given by Mr. Smith (p). 
The facts of that much-discussed case were as follows. The 
defendant, in conversation with various persons, hut not 
with either A. or B., accused the plaintiff of maliciously 
cutting his cord. This charge was repeated both to A. and 
B« The plaintiff was at the time in the service of A., who 
in consequence of what he heard, wrongfully dismissed the 
plaintiff before his time was out. He then applied to B. for 
employment, who refused, both on account of what he had 
heard, and because his former master had discharged him 
for the offence imputed to him. Upon this evidence the 
plaintiff was nonsuited. A rule to set aside the nonsuit was 
refused. Lofd Ellenborough said that the special damage 
must be the legal and natural consequence of 'the words 
spoken, otherwise it did not sustain the declaration : and 
here it was an illegal consequence ; a mere wrongful act of 
the master, for which the defendant was no more answerable 
than if, in consequence of the words, other persons had after- 
wards assembled and seized the plaintiff and thro^ him into 

(e) liandip PadwicJcy 6 Exeb. (m) 2nd ed. 20.5. 

615. (») 2 C. M. & R. 707. 

(it-) 8 Eajtt, 1. (o) 2 E. & R. 216. 

{1) 2 B. A: P. 2^4. {p) 2 Sni. L. C. 305. 
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a horse-pondt by way of punishment for his supposed trans- 
gression. As to. the second point, it was plain that B.’s 
refusal* to employ the plaintiff proceeded rather from his 
dismissal by A. than from the defendant’s words. It is 
evident that this case may well stand upon two grounds : — 
Istly, That the dismissal gf the plaintiff, .|gr A. was not the 
natural or necessary consequence of t|ie<^jendant’s language, 
but a mere act of spontaneous capiye ; 2ndly, That the 
result did not, in fact, spring from the defendant’s having 
used the words, but from their repetition by those who heard 
them. On this ground alone it has been held that damage is 
too remote yrhen it arose, not from the defendant’s uttering 
the expressions, but from the person to whom he spoke re- 
peating them (^). Such a spontaneous and unauthorised 
communication cannot be considered the necessary con- 
sequence of the original uttering of the words. It is the 
voluntary act of a free agent, over whom the defendant had 
no control, and for whose acts he was not answerable, that 
was the immediate cause of the plaintiff’s damage (r). 
But where the. words were spoken to a person whose 
duty it was to repeat them, it would be different; for 
there their repetition is the natural result of their being 
uttered (s). 

It frequently happens that one person is forced to incur 
expense in legal proceedings in consequence of a breach of 
contract, or tortious act of another.* It is often a matter of 
considerable nicety to know whether costs so incurfed can be 
recovered as damages against the offending party. The solu- 
tion of the question depends upon the rules laid down above 
as to remoteness of damage; but I hdve preferred for greater 
clearness to discuss the subject separately. 

In the first place, it is a general principle that the right to 
costs must always be considered as finally settled in the court 
where the question is adjudicated on, to which that right is 
accessory; so that, if any costs are awarded, nothing beyond 
the sum taxed, according to the rules of the court, can be 
recovered as damages; or if costs were expressly withheld by 
an adjudication in the particular case, none would be recover- 
able by suit in any other court (<). Accordingly, where 
A. filed a bill for specific performance, to compel B. to 

(9) Ilolwood y. IIopkiTis, Cro. 4 Bingh. 160 ; Grace v. Morgany 

Eliz. 787 ; Ward v. WeehSy 7 2 Bing. N. G. 534 ; overruling 

Bingli. 211. • Sandhach y. ThomaSy 1 St. 306 ; 

{r) Per Tindal, C. J., vhi exi/p, ■ Doe v. JJarCy 2 Dowl. 245 ; %- 

(«) Kindillon v. Mcdibyy 1 0. & nionde y. Page^ 1 C. & J. 29 ; 
Mar. 403. Doe v. FillUeVy 13 -M. kf W. 47, 

{t) Hatimway v. Ban'mCy 1 49 ; overruling Govld v. Barrett, 

Oampb. 151 ; Sinclair v. Eldred, 2 M. & Bob. 171a ’ 

4 Taunt. 7 ; Jenkins v. Biddvlpk, 
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carry out a contract for the sale oC land to him, and the 
bill was dismissed without costs according to the practice in 
Chancery, because B. could not make out a good title,* it was 
ruled that these costs could nol be recovered as damages 
for breach of contract in an action by A. .against B. (u). 
And similarly, wh||re a judgment w^ set aside for irregularity, 
but without costs, and^the plaintiff afterwards brought an 
action for seizing his goods under the judgment, he was not 
allowed to recover as special damages the costs of setting it 
An actual dcci- aside (o;). But for this purpose, it is necessary that there 
ri^isnocos- should be an actual adjudication against the plaintiff's right 
to costs. A. having been illegally arrested on m^sne process, 
applied to the court for his discharge. The rule was referred 
to a judge at chambers, who ordered him to be released, and 
would have given him the costs of the rule, if he had under- 
taken not to bring an action. On his refusal, no order was 
made as to costs. 11c then brought an action of false impri- 
sonment, and it was held that he was entitled to recover 
those costs as special damage. The case was distinguished 
from that last cited; for there the order had. been made abso- 
lute without costs: here, the judge had made no adjudication 
upon the point (y). 

The reason of this rule may be that costs are, in theory,- 
supposed to be a compensation for the expenses justly and 
necessarily incurred in the action, and that any costs beyond 
these must be assumed t® have been unnecessary ; and, there- 
fore, too remote for a ground of damage. Probably, however, 
its principal basis is the respect paid by one court to the 
<lecisions of another, which prevents any inquiry into them 
• with the view of altering their effect. 

When costs as There seem to be two exceptions to the rule that full costs, 

noy'and (Siout betwceii attorney and client, cannot be allowed as damages, 

may bo aUowod. The first is rather an apparent than a real exception. It 
relates to cases where costs could not be taxed ; for instance, 
whew judgment obtained by the defendant had been reversed 
in error, in which case a Court of Error cannot award costs («). 
And so where judgment had gone by default in the old action 
of ejectment, when it was not the practice for the officers to 
tax against the casual ejector (a). The other exception is 
where the plaintiff has a right to an indemnity; there it has been 
laid down by Lord Tentcrden, “ that he is not indemnified un- 
less he receives the amount of the costs paid by him to his own 

(u) Malden v, Fyson, 11 Q. B. (z) Nowall v. EoaXeSj 7 B. & C. 
292. 404. 

(sc) Loton y. Jlevereux, 3 B. & (a) Doe v. JIuddart 2 0. M. & 

Ad. 343. • R. 316. 

(y) PrUc^ett v. Doevey, 1 C. & 

M. 776. • 
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attorney” (6). This distinction seeips tobe a just one: where 
the obligation to repay costs is thrown by the law upon a party 
against ms will, it is fair that he should only repay those costs 
which the law has itself allowed ; but where he* has expressly 
undertaken to save harmless, every expense, whether taxed or 
not, may be justly recoverable (c). It must Je stated, however, 
that Smith v. Compton was not a (ase of express, but of 
implied 'indemnity, arising out of a covenant for good title to 
convey: the plaintiff had defended an action brought against 
him by a party with superior, title. It may be a question 
whether, upon the facts of the particular xase, the same deci- 
sion would bp arrived at again. 

Costs of maintaining a former action will, of course, never 
be recoverable, where the plaintiff might have obtained full Son for ooSa- 
satisfaction for the wrong done him without entering upon terai punwao. 
the suit, and where the costs were incurred for some merely 
collateral purpose. Hence where the plaintiff, in an action 
against the vendor of land, for not carrying out his contract, 
claimed as damages the extra costs of a bill for specific per- 
formance, Tinda], C. J., said, “ the extra costs in Chancery 
are not a damage which is a necessary consequence of the 
breach of this contract. The filing a* bill for a specific per- 
formance, is one degree removed from a consequence of the* 
contract, and the plaintiff must take the consequence of the 
suit as in other cases ” (d). So in an action of trespass for 
taking goods under a warrant of •attorney and judgment, 
which were afterwards set aside as illegal, thtf costs of 
setting aside the judgment were not allowed (e). This rule, 
and its limitation, were well explained in a very recent case. 

The plaintiff had been committed to prison for manslaughter, 
by a coroner’s warrant. He was admitted* to bail, and sub- 
sequently got the inquisition, under which he had been com- 
mitted, quashed. It was held that in an action against the 
coroner, he might recover as special damage the costs of 
quashing the inquisition. Lord Campbell, C. J., saidf “if 
the plaintiff had been discharged on a habeas corpus instead 
of being admitted to bail, and had afterwards got the inquisition 
quashed, 1 should have thought that he could not have 
included tKe costs of quashing in his damages, according to 
Holloway v. Turner, There the object was to recover damages 
for seizing aqd selling the goods, which he might have done 
without setting aside the judgment. But here, he was only 
released from prison upon giving bail to appear and take his 

(&) Smith Y. C<mpton, 3 B. & (d) Hodges v.LUchfieldtlBmgh, 

Ad. 407. N. a 492. 

(c) Sparhes v. Martindale^ 8 (e) HdUoway v. Turner^ 6 Q. B. 

Easl^ 593, 596 ; Lloyd v. Mostyn, 928. 

2 Dowl. N. S. 476. 
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trial. He was still liable to surrender cgi his own recognizances, 
and was not a perfectly free man till he had got rid of the 
inquisition. By doing that he was restored to his original 
state, but until then, the effects of the wrongful imprisonment 
were not done away with# Therefore this is damage which 
flowed from the wrongful act of the defendant” (/). 

Norwiieiiho As a further consequence of the principle, that costs of 
suit must be the neces^ry result of the defendant’s mis- 
conduct, it follows that they can never be allowed for where 
the plaintiff had no locus standi in law in the former action. 
’Where this is the. case, all costs were clearly incurred in 
consequence of his own obstinacy or ignorance. No person 
has a right to inflame his own account against another, by 
incurring additional expense in the unrighteous resistance to 
an action which he cannot defend ” (^). The question in these 
cases is, whether the plaintiff, in defending the action, did what 
a reasonable man would do under similar circumstances, where 
he had no other judgment but his own to resort to. And 
accordingly where the plaintiff’s ship had been run down by 
the defendant, and the plaintiff had been fojeed to employ a 
steam-tug, the owners of which claimed salvage 1502. and 
commenced a suit in die Admiralty Court ; the plaintiff paid 
in *20^ and was adjudged to pay 451, more ; held that he 
could not recover the costs of this suit*against the defendants; 
and Parke, B., said it was like the case of repairs, in wliich it 
has been held that if the party chooses to stand the conse- 
quence of'an action by the tradesman for the value of the 
repairs, he cannot charge the expense of that upon the party 
who did the original wrong, which made the repairs neces- 
sary (h)n Accordingly ^hcre a bill, accepted by the plaintiff, 
was deposited with the defendant, as security for a loan, 
and he after the loan was repaid indorsed the bill to a 
third party, who on its dishonour arrested the plaintiff, only 
the value of the bill was allowed in an action against the 
defendant, and not the cost of the arrest, as he ought to have 
paid it when due (t). And so in a similar case, where the 
plaintiff had defended the action (A;). And the rule is the 
same, though'* the plaintiff is accommodation acceptor, who 
has been sued on his acceptance, and is now suing the ac- 
commodation drawer (2). So in a case in which the plaintiff 
guaranteed A. that defendant would upon dei^ond pay A. 

(/) FoxJiaU V. Burnett, 23 L. J. {k) Bleaden v. Charles, 7 Bingh. 
Q. B. 8 ; 2 E. & B. 928. 246. 

isf) Short v. KalUmay, 11 A. & (Z) Beech v. Jones, 5 0. B. 696. 

£. 29. The contrary doctrine was assumed 

{%) Tindal Bell, 11 M. & W. in Jones y. Brookes, 4 Taunt. 464 ; 
228, 232. fronton v. McUhewa, 3 Exch. 48 ; 

(i) Roach V. Thompson, 4 C. & but the rule laid down in the text 
P. 194. • seems clearly to be correct. 
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whatever should from time to time.be due. A demand was 
made upon defendant, aud upon non-payment, a writ issued 
against plaintiff for the amount, this being the drst notification 
he received. He allowed judgment to go by default, and 
execution was levied upon his goods. It was decided, that 
he might recover lagainst the de^ndant the costs of the writ, 
but not of any other proceeding. That was the only expense 
to which he Was necessarily put, as he was supposed by law to 
have the money ready, without the^ process of execution (m). 

This case seems to overrule a decision of Lord Hardwicke’s, 
who allowed in such an action the costs of an extent issued 
by the crown against a surety, which he had contested some 
time. In answer to the objection that the debt was impro- 
perly disputed, he said, know of no such distinction.’* 

He also relied upon the fact that an extent is both an action 
and execution, and said that the surety could not be supposed 
prepared to pay the claim immediately (n). Where, however, 
two sureties had entered into a warrant of attorney, to secure 
the debt of their principal, and upon his default, judgment 
was entered upon the warrant, and execution issued against 
one surety, who had to pay the debt and costs of the execution, 
it was decided that he might recover half of the costs against 
his co-surety (o). This is quite consistent with the previous 
cases, because very possibly the execution was the first notice 
he received that his liability was about to be enforced. 

There are several cases in whicl# it appears to have been caso of warranty 
laid down as a general rule, that where goods are "sold with a andro wio.^ 
warranty by A. to B., and B. resells with a similar warranty 
to C., who sues and recovers against him for breach of war- 
wanty, B. may recover against A. *not only the costs and 
damages he had to pay C. in the former action, but also his 
own costs incurred in defending it {p). * But it has been 
pointed out by Parke, B. (q), that Lewis v. Peakey^es decided 
on the ground, that the plaintiff was not aware at the time he 
sold the horse, that the warranty was not complied Vith. 

Accordingly where plaintiff had purchased a horse of the 
defendant with a warranty of soundness, and sold it with a like 
warranty to J. S., and the horse turning out unsound, J. S. 
brought an action against him, which he defended, and failed; 
the jury having found that the plmntiff ought to have dis- 
covered that it was unsound, at the time he sold it to J. S., 
it was held that he was not entitled to recover as specific 

(m) Pierce v. Wittiame, 23 L. J. (p) Letoie v, Peake, 7 Taunt. 

Ex. 822. 153 ; MainwaHng v. Brandon, 8 

(n) 1^ nwrte MarshaU, 1 Atk. Taunt. 202; Pennell y,Woodbum, 

262. 7 0. & P.115. 

(o) Kemp V. Finden, 12 M. & (q) 10 M. & W. 265. 

W. 421. 
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damages the costs incurred by him cin defending the former 
action (r). 

Of course in all such cases as those above mentioned, the 
defendant in the second action 'will be liable for the costs of 
the first, if he has advised or sanctioned a defence being set 
up, because by directing a defence he has admitted that there 
were reasohable grounds for defending («). And it would 
seem that slight evidence upon this point may warrant a jury in 
*finding that the defence was sanctioned. A. sued B. in an action, 
in which B. would have a remedy over against C. ; B. gave 
notice to 0. of the nature of the action, and called on him to come 
in and defend it. This C. refused to do, but did^not forbid a 
defence being taken. B. suffered judgment by default, and 
put A. to the proof of his claim, aWhe writ of inquiry. It 
was held that there was evidence to go to the jury that C. 
had sanctioned the defence, and the jury having included 
these costs in the damages in the action by B. against C., the 
Court refused a new trial (t). 

In no case can the costs of defending an action be recovered 
when that action is brought, not merely for .the wrongful act 
of the defendant in the second action, but also for some 
wrongful act of the original defendant himself. Covenant by 
'assignee of lease containing covenant to repair, against lessee, 
who had covenanted with him that he had repaired ; breach 
that he had not repaired, in consequence of which, plaintiff, 
who had himself assigned over with a similar covenant, had 
Ibeen sued’' by his assignee, and forced to pay 120?. to settle. 
The jury in the second action found that the plaintiff had 
only been damnified by the breach of defendant’s covenant to 
the extent of 50?. On leave reserved to add the costs plaintiff 
had incurred in the former action, the Court held, that as the 
amount paid in it 'Was greater than that found by the jury to 
have been the damage caused by the defendant’s non-repair, the 
difference must be taken to have been damage caused by the 
plaintiff’s own non-repair. This being so, the defence of the ac- 
tion brought against him by his assignee, and the costs so 
incurred, were not the necessary consequence of the defend- 
ant’s breach oT contract (u). Accordingly several pases have 
decided, that where A. leases to B. with covenants, as for 
instance to repair, and B. makes an under-lease to C. with 
covenants simUarly worded, and C. neglects to repair, in con- 
sequence of which A. sues B. ; B. in his action against C. can 
only recover as damages the loss caused by the^ breach of 

(r) WriffAtup v. Chambtrlain^ 7 {t) Blyth v. Smithf 5 M. & O'. 

Sco.*598. 405. 

{«) WUliamB v. Burrell, 1 C. B. (u) Sho7i v. KaHloway, 11 A, k 
402 ; Hmee v. Mmiin, 1 Bsp. B. 28. 

162. 
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covenant^ and not the costs of the former action (a;) In all: 
these cases the covenants, even when identical in words, were 
really different in substance, because a general covenant to 
repair is construed to have reference to the condition of the 
premises at the time when the covenant begins to operate, 
and when the leases are granted at different times, the cove-^ 
nants would vary substantially in their operation, and different 
amounts of diunages would be recover^le (y). But in the case 
in the C. B., Maule, J., said that, even if the covenants were 
identical in their effect, still where A. has broken his covenant 
entered into with B., the loss must be considered to result 
from that breach, and not from the breach of an independent 
covenant entered into by A. with C., though for the same 
object. In all these c^s the proper course for the plaintiff 
would have been to pay the proper amount, when demanded 
before action (^), or suffer judgment by default (a). 

Cases like those just mentioned, in which a party merely 
covenants to do a particular thing, are different from those in 
which he covenants to indemnify some one else against the 
consequences of. his not doing it. In the latter case ‘‘the 
defendants would be responsible, unless they had put them- 
selves into the same condition as the plaintiffs, and saved 
them from all harm, and amongst other things from the costs* 
of the action brought^against them ; and if the plaintiffs had 
desired to be so secured, they might have made themselves 
safe by taking a covenant of indemuity against any breach of 
the covenants in the original lease ” (6). And the reason of 
this distinction is obvious on referring to the doctrine which 
is the foundation of all damages, viz., that they must be the 
natural result of the wrong alleged.* A covenant to repair 
involves no other obligation than simply that the premises 
should be repaired. Breach of the covenant entails no other 
injury than that resulting from the disrepair, the measure of 
which is the sum of money necessary to restore things to the 
state in which they should have been kept. But a covenant 
to indemnify at once leads the mind to contemplate ulterior 
consequences, the most obvious of which is the risk of an 
action against the party indemnified, for the ndn-performance 
of duties, which the party indemnifying ha^ taken upon him- 
self. Accordingly in an action on a separation bond, by which 
the trustee indemnified the plaintiff against debts incurred by 


(x) PenUy^Y, TTo/to, 7 M. & W. 
601 ; Walker v. HaXUm^ 10 M. & 
W. 249 ; Loga/n, v. HaXt^ 4 G. B. 
598 ; overraling Neale v. Wylit^ 8 
B. & C. 588. 

(y) Per Parke, B.; 10 M. & W. 
258. 


(z) 10 M. & W. 258. 

(a) SmMh v. Howdl, 6 Exch. 
730. 

(5) Per Parke,. B., 7 M. ^W. 
609. 
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his wife after separation, the husband was allowed to ‘^recover 
not only the debt, but the costs of an action against him. 
And it is not necessary to give the surety notice of the first 
action : but if notice is given to him, and he refuse to defend 
the action, in consequence of which the person to be in- 
^demnified is obliged to pay the demand, •that is equivalent 
to a judgment, and estops the other party from saying that 
the defendant in the first action was not bound to pay the 
debt (c). And full costs as between attorney and client will 
be allowed ({2). Even in such cases, however, the costs to 
be recoverable must be necessarily incurred. A man has no 
right, merely because he has an indemnity, to defend a hope- 
less action, and put the person guaranteeing to a useless 
expense (e). And although the indorser of a bill of exchange 
is in a certain sense a surety for the acceptor, there is no such 
privity between them as will enable the indorser, who has 
been forced to pay the bill, to recover against the acceptor 
re-exchange, much less costs incurred by him in an action 
on the bill(/). 

The last point upon which we need reiqark is where the 
first action is against two jointly, and the second is brought 
by one of the two alone. An instance of this sort occurred 
• where two were indicted for a conspiracy. It was held that 
if one employed an attorney he might, in an action for 
malicious prosecution, properly charge the costs of defending 
both, because each was interested in the acquittal of the other. 
But if each had a distinct defence, as, for instance, if one alone 
proved an alibi, it was said that the case might be different. 
There, however, the costs would be easily severable, and the 
jury would be bound to consider how they should be borne (g), 

III. The next subject of inquiry relates to the period of 
time in reference to which damages may be assessed. 

It is of course quite clear that no damages can be given on 
account of anything before the cause of action arose. There- 
fore where the plaintiff claimed damages for not grinding at his 
mill from 2 Jac. I. to the 12 Jac. I., and at the same time 
showed that his title to the mill dated from 1 1 Jac. L, general 
damages bein"^ given for the plaintiff, the judgment was 
arrested (h). And similarly where the declaration stated, that 
the defenwit on the 3rd of August caused the plaintiff’s 


(c) Jh/ffdd V. Scott, 8 T. B. 
374; Jonet t. WiUioMB, 7 M. & 
W. 493. 

(d) Smith V. Compton, 3 B. & 

Ad.c407. . 

(e) 10 M. & W. 259 ; GUUU y. 
Rippm, 1 M. & M. 406 ; Knight 
y. JInghei, ibid, 247. 


(/) Dawwn y. Mctrgan, 9 B. & 
C. 618. 

ig) Rowlandcy, Samuel, 11 Q. 
B. 39. 

(h) Harbin v. Grme, Hob. 
189. 
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nieadow to be oyerflowed,«whereby he lost all the use and 
profit of it from the 2n<f of July * 

Cases of much greater difficulty often arise urhen the 
question is up to what time, subsequent to the cause of 
action, damages may be assessed. Whether they must be 
limited by the commencement of the action, or may be calcu- 
lated up to the time of verdict, or to an indefinite period 
afterwards. The result of these decfsions seems to be, that 
damages arising subsequent to action brought, or even *to 
the date of verdict, may be taken into consideration, where 
they are the natural and necessary result of the act com- 
plained of, and where they do not themselvfis constitute a new 
cause of action. Hence, where an action was brought by a 
master for kn injury to his apprentice, he was allowed to 
receive such damages as would compensate him for the loss of 
service during the remainder of the term, for such subsequent 
loss could never form the ground of a fresh action, the action 
being founded not upon the damage only, but upon the unlawful 
act and the damage (k). And, on this principle, where a 
plaintiff, who had recovered in a previous action for assault 
and battery, brought a fresh action upon another piece of his 
skull coming out, it was held that the former recovery was a 
bar, and Holt, C. J., said, ** Every new dropping is a new 
nuisance, but here is not & new battery, and in trespass, the 
grievpusness or consequence of the battery is not the ground 
of the action, but the measure of damages, which the jury 
must be supposed to have considered at the trial** (f). This 
doctrine has been applied in some very recent cases. In one 
the facts were, that the defendant had excavated up to the 
borders of his own mine, and then* made an aperture in 
the plaintiff* s, through which water continued to flow into 
the mine of the latter. It was held, 'first, that there 
was no legal obligation upon the defendant to fill up the 
aperture so made, and that the leaving it open did not 
amount to a continuing nuisance ; secondly, that a recovery 
in a former action for making the aperture barred all con- 
sequential damages from its remaining open(m). In another 
case, the declaration was for minii^ under tile plaintiff’s 
dwelling, afld depriving it of the support to which it was 
entitled. The plea stated a former action for the same 
cause, and accord and satisfaction; to this plea the plaintiff 
new assigned, stating that in consequence of the same acts 
in respect of which the agreement was entered into, but 
•after &at agreement, fresh injury had arisen to his pre- 

(t) Prince v. MouUon, Lord (Q Fetter y, Peal,^lSeXk, 11.* 

Ba^. 248. « {m) Clegg v. Dearden, 12 Q. B. 

(k) HodeoU v. StoFehrass, 11 A. 576. 
k E. 801, 805. 
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mises* This new assignment was demurred to^ and judg- 
ment given for the defendant : 1?arke, B., said« “ We 
think this action is for an injury to the right, and conse- 
quently there was a complete cause of action when the 
wrong was done, and not a new cause of action when the 
damage was sustained by reason of the original wrong* 
When so much of the stratum was taken away as to deprive 
the plaiiitiiTs house o^ the support to which the plaintiffs 
were entitled, a cause of action arose, although no actual 
damage accrued by the sinking of the land or the falling of 
the house, or any part of it, or even by that part being 
cracked or displaced, although it would not be easy to prove 
that the essential part of the support was withdrawn, unless 
some actual effect on the land or structure was produced. 
For this reason the plmntiffs would have a right to recover 
the full compensation for the damage to the fabric, and if 
they had already obtained a verdict with damages, they must 
be presumed to be satisfied for all the consequences of the 
wrong ; and if instead of having the verdict they had received 
with their own consent satisfaction, such satisfaction is to be 
considered to compensate for all the consequences of the 
wrong ”(n). And so where the defendant had engaged the 
plaintiff to travel with him as his courier, the engagement 
to commenee on a future day, and before that day had 
arrived, refused to employ him, the Court of Queen’s l^ench 
decided that the plaintiff might sue at once, and that in 
assessing^ damages the jury would be justified in looking at 
all that had happened, 9 t was likely to happen, to increase 
or mitigate the loss of the plaintiff down to the time of 
trial (o). 

In suits against attomies for breach of duty, the negli- 
gence is the cause of action and not the consequential injury (p); 
no fresh suit can be brought upon the accrual of fresh loss ; 
hence it follows that in such cases the jury may give as 
damages, not only what has been, but what may naturally be, 
the result of the wrong complained of, for otherwise there 
would be no redress. 

In all actions upon contracts for a principal sum and 
interest, both shall be included in the judgment up to the 
time when the plaintiff is entitled to sign it, ibr the interest is 
an accessory to the principal, and he cannot bring an action 
for any interest grown due between the commencement of his 

action and the judgment in it (^). And this is the invariable 

• 

(n) iVtdbZmv. WUliamt^ 2SL. J. A. 626 ; HoweU v. 5 B. 

Bkdi. 885 ; IP Exch. 259, S. C. & G. 259. 

(o) Hochsier v. De Latowr^ 2 E. * (o) Robinson v. Blandf 2 Barr. 

h B. 678. 1087. 

(p) Short y. M*CaHhyj 8 B. & 
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practice ixi actions on biys of exchange and other debts which 
carry interest (r). 

As an instance of probable future loss being taken into con- 
sideration, I may mention a case where the agreement was, 
that the defendant should appoint the plaintiff to the com- 
mand of one of his ships, which was chartered by the East 
India Company for two voyages.* It appeared that it would 
be discretional^ with the Company to tdlci% him to command 
on the second voyage ; but they generally permitted such 
appointments to be renewed. It was held that the jury might 
give damages for the loss of both voyages, though the time 
for the seconi} had not yet arrived (5). 

The rule in all these cases seems to be, that general evidence ^vidonce of spo- 
of matter accruing subsequent to the action may be used for after octi^ 
the purpose of showing what was the natural and probable 
result of the defendant’s conduct; but that particular facts are 
not admissible, as a specific -ground of damage, to be atoned 
for on their own account. Hence, in an action of libel against 
a master of a ship, as to his way bf business, evidence was 
received of a fallbig off in the profits of his next voyage, 
although it took place four months after action brought; 
this being merely a mode of estimating the damage likely to 
flow from the publication of the libel (t). But in another 
case of libel, it was held that evidence could not strictly be 
given of a specific result, such as the arrest of the plaintiff 
subsequent to the commencement of the suit, in consequence of 
the defamatory words; if, however, no objection was "made by 
defendant’s counsel, it might fairly be left to the jury as 
showing the probable effects of the libel, and would perhaps 
prevent a second action (m). * 

On the other hand, where the damages subsequent to the 
commencement of the action are not thef necessary result of •* 
the alleged wrong, or where they might be the foundation of 
a fresh action, they cannot be included in the verdict of the 


The first point was the ^ound of the decision in Hamhleton 
v. Veere (a?), where the action was for procuring the plaintiff’s saij result of 
apprentice to depart from his service, and for the loss of his <i®rondant*s act, 
service for tKe whole residue of the term of his apprenticeship, 
which had not yet expired. General damages were given and 
judgment arrested. Here it was not the inevitable result of 
the defendant’s act that the apprentice should continue per- 
manently absent, because possibly he might return (y). And 


(r) 2 Wms. Sannd. 171 d, n. (ff). 
(«) Bushardson v. Melliah, 2 
Blngh. 229. 

(0 Ingram v. Zauwon, 8 Sco. 

471. 


(ic) thilinY, Corry^ 8 Sco. N. B. 

21 . 

8 2 Sannd. 170. 

See per Idttledale, J., 11 A. 
k B. 805. 
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so where the declaration was agains^ an apprentice for going 
away before his time, whereby the phmitifP lost his services for 
the said term, which was also unexpired (xr). This case would 
also have been open to the second objection, viz., that a fresh 
action would lie against • him for every day he remained 
absent (a). 

or^oundofnew Upon the second grqund many cases have been decided. A 
actton, application df the rule was in a case Where, upon the 

execution of a writ of inquiry against the defendant for neces- 
saries supplied to his sons, the jury took into consideration 

r ls furnished up to a date after the writ of inquiry (&). 

where in an action for false imprisonment, damages were 
given for a continuance of the imprisonment after the com- 
mencement of the action (c) ; for every instant of detention 
Ntiisimces, and without just cause is a new capture (J). In cases, too, of 
nuisances and continued trespasses upon land, as each instant 
the nuisance or trespass is continued is a fresh ground of 
action, it is clear the jury cannot give damages beyond the 
commencement of the existing suit(e). So, too, where the 
act done is itself innocent, as digging upon one’s own land, 
but a consequential damage ensues to another, which gives 
a ground of action, then a fresh cause for suit arises upon 
each fresh damage. Consequently, each instance of damage 
must be assessed on its own account, and future damage 
cannot be considered (/). Where, however, the original act 
done was itself a trespass, but is done by a person or body 
who are |)rotected by statete from any suit for anything done 
under their powers, unlera brought within a particular time 
** after the act done,” no suit can be brought for any continu- 
ance of such trespass; nor for any consequential damage 
resulting from it after the period of limitation (g). It would 
follow, then, ihtti dtftnages in the first action ought to consti- 
tute a full satisfaction for any injury that could reasonably and 
naturally spring from it; for otherwise an injustice would be 
dofhe to the plaintiff. And here a curious difficulty might 
arise; for, although no fresh action can be brought after the 
period of limitation has run out, there is nothing to prevent a 
series of actions being brought during this period, since, except 

(*) Jffom V. Chandler^ 1 Mod. Beal, 1 Salk. 11 ; RoaewdlY, Prior, 
271. 2 Salk. 460; ffolmea v. WiUon, 

(a) 11 A. k E. 804. * 10 A. & E. 503 ; Hudson v. Ntchol- 

(h) Baktu' y. Bache^ 2 Id. Baym. son, 5 M. A W. 487 ; Thompson v. 

1882. Oibson, 7 M. A W. 456. 

(c) BrcutJieldY, Lee, lid, Bajm, (/) Roberts v. *Read, 16 East, 
829 ; Hamburg y. Jrdom^ Cro. 215 ; QiUon y. Boddington, By. k 
Jao. 618. , M. 161, explained 1 B. A Ad. 398. 

(d) Wythers y. Henley, Cro. (g) Wordsworth y. Harley, 1 B. 
Jao. 879. A Ad. 891 ; Ld,. OaJdey v Ken- 

(e) Per Holt, 0. J., Fetter y. smgton Canal Co, 5 B. A Ad. 188. 



may he a Ground of Ddmetge. 

so far as the statute intc/feres^ the case would come under tlie 
rule as to continuing trespasses laid down above (A). 

In fact, the whole law upon the subject of damages in the 
case of continuing nuisances or trespasses seems in a very un- 
satisfactory state. Suppose the defendant to have built a house 
on the plaintifF’s ground^ this is a continuing trespass; and 
as long as it lasts the plaintiff may Mug fresh actions, and 
obtain fresh damages. Indeed he musf do so, because it 
would appear each action can only reimburse him for the loss 
sustained up to its commencement. The defendant cannot 
protect himself against this succession of attacks, because even 
if it were his*desire, it is not in his power to enter the plain tifTs 
land and pi^jt an end to the nuisance himself (i). The fair rule 
in such a case would be, to give the plaintiff such damages as 
would compensate him for the loss sustained up to the time of 
verdict, and would pay him for putting the land into its original 
state. If he chose to leave the trespass after this, it would 
clearly be because he thought it advantageous to himself; 
and if so, he ought not to be allowed to sue again. There is 
one case which is almost in accordance with this view. It 
was an action on a covenant to repair premises, and judgment 
for plaintiff on demurrer. The premises had got into worse 
repair since the commencement of the action, and the jury, 
in assessing damages, computed the expense the plaintiff had 
been at in doing repairs which became necessary between 
action brought and writ of inquiry. •The judgment upon this 
point was aitirmed in error {k). It is quite clear id this case 
that there was a new breach of covenant in allowing the pre- 
mises to go into worse repair since the issuing of the writ, for 
which a new action might have been brought, and new damages 
recovered. The jury, however, took the common sense view 
of the matter, and gave, as every jury practically does, such 
damages as would reimburse him for all loss incurred up to 
the time the case came under their cognisance. 

Where the wrong complained of has involved the plaintiff Liability to i^y 
in a legal liability to pay money to a tliird party, the amount SiwJuon “ 
of this liability may be included in the damages, though not 
yet paid by, the plaintiff {1), But it is otherwise v^ere the obli- 
gation, though a moral, is not a legal one. Therefore, where 
the declaration was for wounding the plaintiff’s son, whereby 
the plaintiff had been put to great expense in medicines, &c., 
for his cure ; it was held, that as to the surgeon’s bill, the 
juiy were t 9 consider the amount as paid by the plaintiff, 

{h) HdlmeaY, Wilsonf &c. {1) ' Mason v. Barker, 1 C. & K. 

(A AmUumy v. Haney, 8 Bingh.. 100, 101 ; Smith .v. HawelL* 6 

186. Bxch. 780. 

{k) Bharkridge v. Lamplvgh, 2 
Ld. Raym. 808: 
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rince the surgeon could compel the payment of it ; but diat 
the physician’s fees could not be taken into account^ since 
they had not been actually paid, and he could not enforce 
them (m). 

As to the consequences of a declaration claiming on its 
face damages for a period after action, or before the cause of 
action arose, see Index, .tit. Judgment Arrested. 

IV. It now remains to discuss the cases in which evidence 
may be given in mitigation of damages. 

The leading principle upon this question is, that matter 
which if pieced would have gone in bar of the action, can 
not be given in evidence to reduce damages unless pleaded. 
Therefore where the action is for wrongfully discfiarging the 
plaintiff from the defendant’s service, and the defendant only 

§ leads payment into court, he cannot show, in mitigation of 
amages, that he discharged the plaintiff for misconduct. 
In an action of assault against the sheriff, if he pleads not 
guilty only, he cannot for the same purpose give evidence of 
hi^writ(n). So where the action was against a captain of 
a ship for assault and imprisonment, endence that the plain- 
tiff was one of the crew, and that the acts charged were a 
punishment for his misconduct, was excluded (o). Nor in 
trover can the defendant under not guilty be allowed to set up 
title in a third party {p) ; nor in •trespass, a recovery of 
damages against a co-trespasser who is not sued (q) ; nor 
in an action for goods (bargained and sold, that there was a 
false repfesentation as to their quality, without a special 
plea (r). The case of payment, which had caused some 
contradictory decisions when it took place after action 
brought (5), is now provided for by two rules of court (t), which 
enact, that payment shall not in any case be allowed to be 
given in evidence in reduction of damages or debt, but shall 
be pleaded in bar ; and that pleas containing a defence arising 
after the commencement of the action, may be pleaded to- 
gether with pleas of defence arising before the commencement 
of the action (u). 

The sole object intended to be effected by allowing this 
species of evidence, is to arrive on the whole fit the real 
worth of the article furnished, where the action is for the price 
of goods or the like ; or the actual damage resulting in the 


(m) Dixon v. Bell, 1 Stark. 287. 
(w) -Sjieck V. Phillips, 8 M. & 
W. 279, 231. 

( 0 ) Watson y, Christie, 2 B. & 
P. 224. 

tp) Finch Vi Blount, 7 C. & P. 
478. 

iq) Day V. Porter, 2 M. & Rob. 
161. 


(r) Woodhmse v. Swift, 7 C. & 
P. 810. 

(«) See Lediard y.* Boucher, 7 C. 
& P. 1 ; Shirley v. Jacobs, 2 B. 
N. C. 88; Richardson v. Robert- 
son, 1 M. & W. 468. 

(t) PI. Rules, H. T. 1853, 14, 22. 

(u) See 5 M. ^ W. 282. 
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first instance from the defendant’s act. This only ought to 
be paid for. The admission of the evidence is not allowed to 
operate as a cross-action for any purpose beyond this. There- 
fore in an action for the price of a ship^ which was not built 
according to specification, the defendant might show how 
much less it was worth in consequence of the breach of con- 
tract; but he could not show damage resulting from this 
breach, and the cost of necessary repairs in consequence. 
This required a separate action (x). And so in an action by 
a broker for money paid for shares, the defendant was not 
allowed to set up a conversion of the shares by the broker (y). 
Nor can he «how quite an independent breach of contract by 
plaintiff after action brought. Thus in an action against the 
defendant tor not paying for goods at the period agreed on, 
he could not show in reduction of damages, that the plaintifi^ 
after action brought, had refused to deliver the goods, such 
delivery not being a condition precedent to his obligation to 
pay (x). Still less can matter completely collateral, and 
merely res inter alios acta, be so used. Hence where the 
defendant was sued for injuring the plaintiff’s ship by a 
collision, he could not obtain a reduction of damages on the 
ground that the plaintiff had recovered from the insurers (a). 
This would be to allow the wrong-doer to pay nothing, and • 
take all the benefit of •a policy of insurance without paying 
the premium. On the same principle it would be no defence 
in an action against an annuitant, or any other debtor, that 
the value of the annuity had been recovered against the 
plaintiffs attorney in an action for negligence in its negoti- 
ation, or that the sheriff had been forced to pay the debt 
in an action for an escape (6). * 

There are dicta of two eminent judges which seem to con- 
tradict this rule. Trover was brought agaiast the purchasers 
of goods, which had been wrongfully sold by the master of the 
ship. The purchasers pleaded a former recovery against the 
shipowners. It appeared that the latter, in the action against 
them, had suffered a verdict to the value of the ship and 
freight under 53 G. HI. c. 159, which was far less than the 
value of thp goods sold. Bayley, J., said, ** Independently of 
the statute, the jury were not bound to make the full value of 
the goods the measure of the damages in the former action; 
they might reasonably give small damages on the ground that 
an action would lie against the purchasers.” And Holroyd, 

(x) Mondel v. Steel, 8 M. & W. (a) Yates v. Whpte, 4 B. N. 0. 
868. . 272. 

(v) Francis y, BaJeer, 10 A. & (6) Uwsler y. Kyig, 4D. &*A. 

K. 042. 209, 

( 2 ) Bwmt ▼. Holmes, 13 C. B. 

680. 
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Ji, conctimd, sayfaig, **The probability of a recovery in an 
action against the defendant might keep down the^ oamages 
on the count of trover. In an action a^nst a sheriff for an 
escape, smsdl damages are often given on the ground that the 
debt is not extinguished ; and the whole amount may after-* 
wards be recovered uotwkhstauding the recovery against the 
sheriff ”'(c). 1 apprehend, however, with great submission that 
these dicta cannot be relied on. They were quite unnecessary to 
the decision. That relating to the sheriff is clearly contrary 
to modem decisions ; for it has been expressly ruled that the 
true measure of damage is the value of the custody of the 
debtor at the time of the escape, and no deduction ought to 
be made on account of anything which the pla^tiff might 
have obtained by diligence after the escape (d). On principle, 
too, the doctrine seems equally unsustainable. Every man 
must pay for the damage caused by his own act. How can 
this damage be lessened by the fact that the plaintiff might 
have sued others if he had chosen ? The law says, you may 
exact satisfaction from any one of the parties who have 
injured you. What right have the jury to say, you shall 
only get satisfaction by suing all ? In cases of tort the law 
says, damages shall not be apportioned among the wrong- 
' doers (e). How can the jury say that they shml ? Finally, 
could any judge leave to the jury, as Tclevant evidence, facts 
going to show the collateral liability of other parties ? If 
so, must he not also admit evidence to show that they were 
not liable, *^aud if liable not solvent, and if solvent out of the 
jurisdiction ? Tlie case seems almost to come to a reductio 
ad absurdum. 

Two cases which arc "frequently cited, seem to be reducible 
to the same rule, as to the inadmissibility, in reduction of 
damages, of extriAsic matter arising subsequent to the cause 
of action. In one it appeared that the bankmpt had deposited 
with the defendants, his bankers, a sum of money for the 
specific purpose of meeting some bills. He was at the time 
indebted to them in a greater amount than the sum deposited. 
Instead of applying the money as directed, the defendants 
placed it to his credit with themselves ; the billf were dis- 
honoured at maturity, and the action was brought by the 
assignees in bankruptcy, for breach of the agreement, to recover 
the money. It was held that they might recover it all; that 
as soon as the defendants refused to apply the money to the 
use directed, they were liable to be sued for it ip an action 
for money had and received ; that in such an action, the fact 

(c) Morris v.' RoUmoi*, 8 B. & {«) Merrywether ▼. Nixan, 8 

0. 196, 206, 206. T. R. 186. 

{d) Aideny, (foodacre, 11 C. B. 

371. 



of his bdlng indebted ip them would on^ he material^ as 
entitling them to a set-off ; and that as they could not avail 
themselves of this in answer to an action of special assumpsit^ 
it could not be used in reduction of damages (/). In the 
other case, the bffiEikrupt had given the defendant a bill, drawn 
by himself, for 600?., which the defendant agreed to discount, 
retaining 1002. and the discount. He never paid the bankrupt 
anything. The action was, as in the former instance, by the 
assignees in bankruptcy, for breach of the agreement. The 
jury gave a verdict for 4952., being the amount of the bill, 
minus the 1002. and discount at 102. per cent. This was held 
to be correot, although the bill had become worthless in 
consequence, of the bankruptcy. Pollock, C. B., said, *‘If 
this had been an action of trover for the bill, no doubt it 
would have been altogether a question for the jury as to the 
amount of damages. So also, if it had been an accommo*^ 
dation bill, or the bankrupt’s own bill. But this* is not 
a case of trover, but of breach of contract. The defendant 
promised to deliver to the bankrupt the amount of the 
bill, min ui? 1002. .and discount. The bankrupt would have 
to receive that sum, and his assignees are entitled to recover 
the same amount which he would have been entitled to 
receive, had he continued solvent, by reason of the breach of * 
contract (^).” , 

It need hardly be stated that evidence can never be ad- MuHtnotcon- 
mitted for this purpose, which contradicts any established 
principle of law. For instance, where defendant dy writing 
agreed to grant a good and valid lease of premises to the 
plaintiff, in a suit for breach of this agreement, parol evidence 
that the plaintiff knew that a good title could not be made 
out, was properly rejected (A). Nor is the rule extended to 
actions for the amount of an attorney’s hill (i), unless no OXiJCptiuIlH to 
benefit whatever has been derived from it; nor to actions g«“erai rules, 
for freight, although the defendant had been put to consider- 
able expense in consequence of an unauthorised deviation1[A:); 
or even where the goods had been injured by bad stowage to 
an extent much beyond the amount of the freight (2). These 
two exceptions seem not to rest upon any principle what- 
ever, but they have been recognised as existing exceptions by 
the Court of Exchequer (m). Where, however, some par- 
ticular items in an attorney’s bill refer to one transaction, and 


(/) HUl V. 12 M. & W. 

(a) Alder v. Keighley^ 16 M. & 
W. 117, 119. 

{h) jBo6uMoav.ji7aman,lExch. 
850. 


(i) TemyUr v. M^LcuMan^ 2 
T. R. 186. 

{k) Bm'nmemny, Tooke^ 1 Comp. 
377. > 

g Sheds V. Dames, 4 Camp. 119. 
8 M. fc W. 
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can be shown to have been uselessly incurred^ they may be 
resisted on this ground (n). 

There is one case in which Lord Ellenbofough held at Nisi 
Piius, that where goods had been sold to defendant by sample, 
at a stipulated price, and an action of indebitatus assumpsit 
was brought against him, he could not, itftcr paying money 
into court, insist on any defect in the goods (o). It is sub- 
mitted, however, that this decision is not law. ' It could only 
be founded on the idea, that by paying money into court, the 
defendant admitted his liability upon the particular contract 
which the plaintiff meant to set up. But it is now settled, 
after some conflicting decisions, " that this pleiu amounts to 
no acknowledgment whatever by the defendant bpyond this, 
that by force of some contract he is bound to pay the plain- 
tiff something on the count for goods sold. But the plaintiff 
cannot apply that admission to any particular contract which 
he may wish to select, any more than the defendant ” (p). In 
tlie case referred to, the defendant was clearly liable on a 
quantum meruit^ as he had kept the goods. He was not liable 
on the special contract, as it had been broken, and his plea 
did not amount to any confession that he was still bound 
by it. 

Gonomi niios ns ‘ Having now cleared away the cases in which evidence is 

admissible in reduction of damages, we may proceed to 
i-otiuotioii of point out those in which it is. Upon this subject the law 
damugos. undergone considerable change. Formerly where the 

. action was for the agreed price of a specific chattel, sold with 

a warranty, or of work which was to be performed according 
to a contract, the defendant was never allowed to give its 
inferiority in evidence, *but was forced to pay the stipulated 
amount, and reimburse himself by a cros&'action. But it is now 
settled, that whether the action is for the price of a specific 
chattel (^), or of unascertained goods (r), sold vrith a warranty; 
or is brought on a special contract to pay for goods (s) or 
work (f) at a certain price; or upon a quantum meruit for work 
and labour done, and materials found (u); or for the value 
of the plaiutifTs services {x ) ; the defendant may show the 


(w) UUL V. Featheratonhatiqh, 7 
Bingh. 569 ; 9 Biugb. 287. 

(0) Leggetts, Cooper, 2 Stark. 
103. 

(1) ) Per Aldersou, B,, King- 
ham y. Kohina, 5 M. & W. 94, 
102 . 

(5) Street v. Blay, 2 B. & Ad. 
466 ; Parsons y, Sexton, 4 C. B. 
899. 

(r) Poulton y. LaUitnore, 9 B. & 
C. 259. 


(a) Cousins v. Paddon, 2 0. M. 
& B. 547; MUner y. Tucker, 1 C. 
& P. 15. 

{t) Chapel y. Hiekes, 2 0. & 14. 
214. 

(«) BaMen y. Batter, 7 East, 
479 ; Farnsworth y. Garrard, 1 
Campb. 38. 

(or) Iknew v. BavereU, 3 Gamp. 
451 ; BaiUie y. KeU, 4 Biugb. 
N. 0. 638. 
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actaal Titee of the gooda, work, services, &c., and reduce the 
claim accordingly. So when a plaintiif contracts for a fixed 
sum to do work ahd^ find materials, and part of the work is 
afterwards done by the employer (y)^ or part of the materials 
are supplied by him, and used by the plaintiff, he is entitled 
to a deduction to tills extent without pleading set-off (z). If it 
is part of the contract between a servant and his master, that 
the former is to pay out of his w^es the value of his master’s 
goods, lost by his negligence, this amounts to an agreement 
that the wages are to be paid only after deducting the value 
of the things lost. Such a state of things may be given in 
evidence under the general issue, and does not require a plea 
of set-off {a). And so where, by the custom of the hat trade, 
the amount of injury sustained by the hats in dyeing was 
deducted from the dyer’s charges, evidence of injury from this 
cause was admitted in reduction of damages (6). 

Assuming then that in such cases a reduction might be Piincipioupon 
made, a further question arises as to the principle upon which uTio nSo *^*^*°” 
such a reduction should jiroceed. In the great majority of 
cases the simple rule has been to allow for the article as much 
as the jury should find it was worth. But there are two cases 
in which a different principle was adopted. The one was a 
contract for supplying a chaj)el with hot air (c) ; the other was * 
for slating a house {df. In both eases the work had not 
been done according to contract, and it was laid down by 
Tindal, C. J., and Parke, B., that the measure of reduction 
should be the necessary cost of making the work conform to 
the contract. It is evident that tliis rule differs very much 
from the former one. A thing may be very valuable in itself, 
but if it is to be altered into something different, the cost of 
doing so may absorb its whole price. Which rule is correct 1 
It is suggested that both rules may be so, •according to the 
cases to which they are applied. One important element in 
this inquiry will be, could the subject-matter of the contract 
have been returned or not ? If it could, then, as the defei/Hant 
has kept it of his own free will, he ought to pay for it as much 
as the plaintiff could have sold it for, if he had (aken it back; 
that is, its .real value. But there are two cases in which the 
defendant cannot return it. The one is where the sale is of 
a specific chattel, upon which the owner has had an oppor- 


(y) Turner v. Diaper^ 2 M. & 
G. 241. 

(z) Nevstm v. Perstery 12 M. & 
W. 772. 

(a) Per Ld. Ellenborongh, Le 
Loir Hk PristoWf 4 Oampb. 134 ; 
semblej^^mrth v. Pickford, 7 M. 


(6) Bamford v. Harris, 1 St. 
348. 

(c) Cutler V. Close, 5 C. & P. 
337. 

(d) Thorium v. Place, 1 M.* & 
Rob. 218. 
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tunity of exercising his own judgment, and which is bought 
with a warranty (c). The other, where labour has been expendi^ 
upon the defendant’s own property, as, for instimce, his 
materials or his land. In the latter ca^ the thing done ma^ 
in itself possess very great intrinsic value, as for instance if 
a tailor should cut cloth into a coat, whicll would fit any one 
but the owner, or a builder should erect a coach-house, where 
he had been directed to make a stable. But it is clear that 
the thing would in neither case be of any value to the owner, 
till it was altered into what he wanted. The cost of altering 
it would be the only fair measure of reduction. It will be 
observed that both the cases cited come under this latter 
head. , 

The former case, viz., the sale of a speeific chattel with 
warranty, would admit of different considerations. It might 
be u|^rly impossible to alter it, as, for instance, to ehange a 
hack into a hunter. The question would then be, what was 
it worth to the purchaser as it was. This would depend upon 
what he could get for it, and so would come under the former 
rule as to real value. On the other hand it might be capable of 
alteration at a very exorbitant cost, as for instance a defective 
machine. Ought the purchaser to sell it for what it would 
fetch, supposing it to be useless to him in its present con- 
dition, or may he alter it to suit his requirements ? This 
would probably depend upon the facts of each case. If he 
could without very great loss and inconvenience procure 
another, it would perhaps be held that he ought to do so, and 
that great expense incurred in alterations could not be treated 
as the necessary result of the plain tiflTs breach of warranty, 
when by a smaller oullay he could have obtained a perfect 
article. But it might be impossible to procure another, or 
the cost and dclity might be so great as to warrant him in 
altering it at a very great expense ; if so, it might fairly be 
held that the exception laid down in the above cases applied, 
and 'that the measure of reduction w^as the cost of alteration. 
It must be owned, however, that such a case would hover 
upon the limits of the rule laid down against reduction of 
damages in Ajfondel v. Steel (f). 

In the cases hitherto under discussion, the plaintiff has been 
claiming payment on account of something done by him for 
the defendant, and the evidence has gone to show that the 
defendant had not received all the benefit for which he had 
bargained. On exactly the same principle, where the action 
is to recover damage for some loss arising from the defendant’s 
acto, evidence is admissible to show that the injury is not so 


(e) Pav^ohis v. 8eat<ni^ 4 C. B. (f) Ante, p, 39. 
899 ; Dawson v. CoUis, 10 C. B. 

328. 
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great as would at first i^pear. For instance^ where the action 
was for breach of an agreement' to build upon land, the 
defendant was allowed to show that the plaintiff had re-entered 
upon it under the oorenant, and let it to another tenant (g). 

And where the plaintiff has given the defendant an indemnity ludomnity. 
against the very demand for which he is suing, such indem- 
nity is a bar to the action, if it goes to the entire claim (A), 
and of course would be admissible in* reduction of damages if 
it only went to part. So in trover, though the cause of action Ti-ovcr. 
is complete upon proof of conversion, still if the defendant 
after using the goods has returned them (i), or has paid over 
part of the .proceeds to the plaintiff, this will go in reduction 
of damages (A). And in trespass against an executor de son Trespass, 
tort, payments made by him in a due course of administration, 
and which go to exonerate the estate, shall be recouped in 
damages (Z), 

For the same reason in actions of crim. con., any eflfiencc Crim. con. 
which goes to show that the husband has suffered a compara- 
tively trifling loss in respect of his wife, either on account of 
her own worthlessness, previous to the defendant’s acquaint- 
ance with her (m), or his own want of affection for her (n), or 
the slight amount of intercourse ’that subsisted between 
them (o), will go to reduce the damages; so in actions fon Broach of pro- 
breach of jnomise of, marriage, proof that the plaintiff was- 
utterly unfit to appreciate the jierson to whom he had engaged 
himself (p), or that the defendant’s /amily disapproved of the 
match, for this would naturally diminish the hapjmicss to be 
expected from it ( 5 ^). 

So where the defendant has been in the wrong, but the 
injury resulting from his conduct has been increased by that 
of the plaintiff ; as for instance in an action agaiqst the sheriff 
for an escape, if he has done anything to* aggravate the loss'* 
occasioned by the defendant’s neglect, or has prevented him 
from re-taking the debtor, the damages would be materially 
affected by such conduct (r). • 

Of course in all cases where motive may be ground of 
aggravation, evidence on this score will also be admissible in 
reduction of damages. Hence in an action foiffalse imprbon- 

(g) OJderahmoy, Holt^ 12 A. & («) Dul€i’lcyy,Chmning^ 4T.E. 

B. 590. C55 ; Bromley v. Wallace^ 4 Esp. 

(h) Conmp V. Zevy, 11 Q. B. 237. 

769. ( 0 ) CaUoraftY, Ld, 

(») Coole V. HofiUe, 8 C. & P. 4 C. & P. 499. 

568. * (i>) Leeds v. Godk^ 4 Esp. 256. 

(A) Bwm V. MorrUy 2 0. & M. {q) Irving v. Oreenwoody 1 0. & 

579. P. 850. 

(Q MemtfordY, Gihamy 4 East, (r) Arden v. Qoodacrey 11 C. B. 

441.* - 371, 377. 

V. AUisWy B. N. P. 27. 
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ment, evidence may be given of a reasonable sospfekm that 
the plaintiff had been guilty of felony, without any attempt 
at settinff up a justification (^). It is in the nature of an 
apology mr tne defendant’s conduct (t). And so in cases of 
libol. libeb the defendant may give any evidence in reduction of 

damages which goes to prove the absence of malice (u), or he 
may show previous provocation received from the plaintifFlfo;). 
Seduction. .actions of seduction, the oflence may be deprived of 

its wanton and heartless aspect, by showing the loose character 
of the female (y). 

It would be easy to multiply illustrations upon all the 
heads just mentioned. Those adduced, howevpr, arc suf- 
ficient to explain the principles upon which damages may 
be reduced. We shall have occasion to go more fully 
into the subject in discussing the different species of 
actioM. 

fiot-off. TliPlaw of set-off does not, perhaps, come strictly within 

the scope of a work on damages, since it is merely a cross- 
action, which, by means of a statute, may be tried at the 
same time with the principal suit. Still it is a means by 
which the plaintiff’s claim may be cut down, or negatived; 
and as it is important with a view to damages, that he should 
Icnow what demands may be set up against him, it may be as 
well to point out the chief bearings of jthe subject. 

The law of set-off in ordinary cases, and that of mutual 
credit in bankruptcy, diners in some important particulars, 

, which makes it advisable to consider them separately. 

Stotutos Stat. 2 G. II. c. 22, s. 13, enacts, ^'That where there are 

18 ; ^ mutual debts between the plaintiff and defendant, or if either 

party sue or be sued as c^Keentor or administrator, where there 
are mutual debts between the testator and intestate and either 
party, one debt may be set against the other, and such matter 
be given in evidence upon the general issue, or pleaded in bar 
as the nature of the case shall require.” This statute was 
8 Q. II. c. 21 . made# perpetual by 8 G. II. c. 24, which further enacted, 
to remove doubts which had arisen, That mutual debts may 
be set against each other, in the manner therein mentioned, 
notwithstandiif^ that such debts arc deemed in law to be of 
a different nature; unless in cases where either of the said 
debts shall accrue by reason of a penalty contained in any 
bond oc specialty; and in all cases when either the debt for 
which the action hath been or shall be brought, or the debt 

(«) Chinn V. 3fo}*rM, 2 C. & P. (or) May v, Brown^ 8 B. & 0. 
861. 118. 

(f) Ptr Ld. A^inger, Warwick y, (y) BawJUldy, Masty^ ICSampb. 
PitwheB^ 1 2 M. & W. 507. 460 ; Bod v. Norris^ 8 Gampb. 

(i«) Aemfenv. Lemaiire^ 5 M. 519. 

% O. 700 
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ioteaded tp t]te sfet against the same hath accraed, or shall 
accrue^ by reason of an^ such penalt^> the debt intended to 
be set off shall be pleaded in bar, in which plea shall be 
shown how much is truly and justly due on either side; and 
in case the plaintiff shall recover in any such action or suit, 
judgment shall be. entered for no more than shall appear .to 
be truly and justly due to the plaintiff, after one debt being 
set against the other as aforesaid.’* 

I need hardly observe that now set-off must always be Must bo pleaded, 

specially pleaded (^). 

To ascertain whether any particular claim may be the 
subject of a^ set-off under the above statutes, it is necessary 
to inquire, first, in wh||t actions the plea is admissible; 
secondly, what is the nature of the demand which may bo 
set off; thirdly, at what time it must be due ; fourthly, in 
whose right it must become due. 

1. The statute only allows debts to be setoff; th Afore No sot-off in 
the plea is bad when the action is for breach of agreement, 
where the damages are unliquidated, as for instance on a damage, 
promise to indemnify {a), though contained in a bond, con- 
ditioned for the payment of a certain penalty (6) ; on a ])olicy 
of insurance for an average or partial loss (c), even though 
the amount has been adjusted at a fixed sum before action 
brought; because the a^jljustment is only a means for enabling 
the jury to fix the amount for which the plaintiff sues in the 
shape of unliquidated damages, and not an amount binding 
upon the parties in all events (d). Nor where tl^ action is 
for not accounting (e) ; for not replacing stock (/) ; for not 
applying money paid to meet an acceptance (g ) ; for not 
paying over a bill to *the person for whose use it was re- 
mitted (A); for refusing to give a bill of exchange in payment 
for goods sold, the time of credit not having expired (t). Still 
less can it be pleaded to actions of tort: such as case, trover, 
detinue, trespass, or replevin (A?). The same rule applies as 
to actions by the sheriff upon a bail bond; but it hasj)cen 
said that when the action is brought by the assignee in his 
own name a set-off might be allowed {1), Where, however, 

(z) Reg. H: T. 1853, r. 8. (/) QilUngham v. WasJeeit, 

(a) Ilardcastle v. Netherwood^ M^ell. 198. 

5 B. & A. 93. {g) Bell v. Carey^ 8 C. B. 887. 

(h) Attwool v. AttwooL 8 E. & {h) Thjorpe v. Ttwrpe^ • B. & 

B.2f. Ad. 580, 584. 

ie) Qrawb^, Royal Exchange Co, {%) Hutchiwony.Reidy SOampb. 

5 M. & S. 439 ; CasteUi v. Bod^ 329. 

dingtony 1 E. &B. 66 ; affirmed in {k) B. N. P. 181 ; Sapeford v. 

error, 1 E. & B. 879. Fletehery 4 T. B. 512 ; Layeodk ▼. 

(d) I/udcU V. Buehbyy 13 0. B. Tuffnelly 2 Chitt. Rep. 531. • 

864. (1) iTu^tTMoav.i^ttvyee, Willesi 

(e) Bjmch v. Depeya&'y 4 Campb. 261 ; B. N. P. 179. ^ 

385. 
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tbe actiolEi^lis on ft bond» the condition of which is foril^ 
payment of a liquidated sum, such a^ an annuitj, a set-off will 
oeallawed (m).\ ' 

TOt^off^UieWa The. same principles exactl^r apply to the demand which 

matter of un- is made the suhject of Set-off. ' The rule by which we are to 

damagef^ determine whether or not a demand can .become the subject • 

of a set-off, is by inquiring whether it sounds in damages; 
whether the demand is capable of being liquidated, or ascer- 
tained with precision at the time of pleading (n). The law 
. allows the value of goods sold wi^lout any price having been 
named, to be' treated as> a set*ol{|' but in that case the law 
* presumes that the goods were sbld at the then market value, 
whiclr is ' easily ascertained (o). A^d the price of goods bar- 
gained and sold, which the plaintiff has refused to receive, 
may be set off against a demand by him for goods delivered (p). 
'Where in such a case the defendant has re-sold the goods, 
it has been decided by Lord Ellenborough, that an action for 
goods bargained and sold would still lie (g). But this case, 
after being several times doubted, has been over-ruled (r). As 
tbe defendant’s remedy then is only by an action for unliqui- 
dated damages, it cannot form a' subject of ‘set-off. 

Wlierc the goods of the defendant have been taken in 
„ execution, and sold for a debt for which the plaintiff alone 
was answerable, as between himself and the defendant, the 
Court of Exchequer intimated a strong opinion that the 
amount for which they sold might be set off by the defendant 
as money, ^id to the use of the plaintiff (s). 

Gfionuitoo. No set-off can in general be claimed in respect of a demand 

upon a guarantee, even after the debt has become due, and 
while it remains unpaid by the principal (t) ; but where tbe 
defendant became a shareholder and director of a company, 
upon receiving from the plaintiff an indemnity against all 
expenses whidi he might incur in consequence of acting as 
such, it was decided that he might, in an action against him, 
set ,off the money he had paid for travelling expenses in 
attending the meetings of the company as director (te). Nor 
for damages arising from an injury to goods (a?); or from 

I 

(m) Collins v. Collins^ 2 Burr. (s) Rodgers y. MoStiOy 15M.&W. 

820. . 444 ; but sec Moore v. Pyrhe^ 11 

(n) Per Tiudal, G. J., 4 Bingh. East, 52. 

N. C. 71. (<) MorUy v. IngUs, 4 Bingh. 

(o) Per Erie, J., Castelliy. Bod- N. C. 68. 

dington^ vhi sup. (u) Hutchinson v. Sidney^ 24 

(p) Hunmore v. Taylor, Peake, L. J. Ex. 25. • 

41. {x) Freman v. HyeO, 1 W. Bl. 

(j) Martens v. Adcoclc, 4 Esp. 394 ; Domlwnd v. Huommon, 2 
2W. • W. Bl. 910. 

(r) Lomond v. Laved, 9 Q. B. 

1080. 
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breach of coTcnant* as, ,for instance, to deliver goods (jf), or 
to repair (z), or to insure (a); Aor on account of a penal sum, Fenaity. 
which was stipulated to be paid, on breach of agreen^t, by 
the plaintiff to the defendant (&). But when the sum is not a 
penalty but liquidated damages, as where it was agreed that 
if work was not completed at a stated- time, a weekly sum 
should be paid till it was completed, this may be set ofF(c). 

And the plea must state exactly what sum is due under the 
agreement, and this averment is material and traversable (d). 

When there is an entins, contract to supply a particular 
amount of goods, the purchaser is not bound to take a smaller 
portion, but if he does take it, the value of such part may be 
set o£P against an action by him (e), though the defendant is 
liable to a cross-action for the breach of his contract. 

A judgment obtained by one party may be set off against Judgment, 
an action by the other party (/), or against another judgment, 
notwithstanding the plaintiff may also have a separate demand 
on one of the defendants (g), and though the judgments arc 
in different courts (A). Nor does it make any difference that 
a writ of error is pending to reverse the judgment (i). But a 
verdict before judgment cannot be set off (A*) ; and in such a 
case the Court will not stay proceedings, until a motion for 
a new trial has been disposed of, in order to enable the 
defendant to sign judgment, and set off his damages and costs 
against the costs of the action (1), Still less will they stay 
execution on a judgment that has actually been obtained, 
until a cross-action is determined, that one may ♦te set off 
against the other (m). On the other hand, a judgment upon 
which the defendant has taken the plaintiff in execution is 
ipBO /acto satisfied, and cannot be made the subject of a set- 
off (n). The rule is the same when the prisoner is discharged 
by consent of the creditor, upon giving a f/esh security for 

(y) HowleU ▼. Strickland, Cowp. (e) Shipton v. CoMon, 5 B. & 0. 

56. 378. • 

(z) WeigaUy, WaferB, 6 T, B. (/) Stanton v. Styles, 6 Exch. 

488. 678. 

(a) GUUtt y. Mawman, 1 Taunt. (g) Glaister v. llewer, 8 T. B. 

137. 69. 

(5) Da/oies v* Pemlon, 6 B. & G. (A) Barker y. Braham, 3 Wils. 

216. 396 ; Bridges y. Smith, 8 Bingh. 29. 

(c) Fletcher y. Dyche, 2 T. B. 32; (t) BeynMs y. BeerUng, 3 T. B. 

I>nekwor^ y. Alism, 1 M. & W. 186, n. 

412 ; Legge y. Harl^ 12 Q. B. (jo) Garrich y. Jones, 2 Bowl. 

1015 ; and see Parkes y. SmiBi, 15 157. 

Q, B. 297. As to the rules for dis- (1) Johnsony, Lakenum, 2 Bowl, 

tinguishing between a penalty and 646. 

liquidated damages, see post, Tit. (m) Williams y. Cooke, 10 Moc^ 

Pknaltt. 321. 

(d) Symnons v. Knox, 3 T. B. (u) Taylor v. Waleivs, 5 Bf. A S. 

65. 103. 
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8et-off, Debt mnst be Due^ in the same Right 

tbe judgment, even though the security itself proves void^ on 
account of some informality (o). 

Money due under an order of Nisi Frius may also be 
set oiF(p). 

It is no answer to a plea* of 8et-oiF> that the money for 
which the action is brought was lent, or the goods delivered, 
upon an express promisp to pay ready money (i^)* But where 
there has been such a promise, an offer to set* off a debt will 
not entitle a party to bring trover for the goods, before the 
lien of the holder is satisfied (r). 

3. The debt, which it is attempted to set off, must be com- 
pletely due at the time of action brought ( 5 ). .Therefore a 
note cannot be set off before it has reached maturity (t). 
Nor a judgment which was recovered after the commencement 
of the suit, but before plea (u). Nor is a mere liability to pay 
money for the plaintiff sufficient, unless it actually was paid(«). 
But although an attorney cannot maintain an action on his 
bill of costs, till one moutn after delivery, it may be made the 
subject of set-off, if delivered less than a month before the 
action against him was commenced, provided sufficient time 
has elapsed to allow of its being taxed (y). 

The debt must not only have become due at the commence- 
ment of the suit, but it must continue due then. Therefore 
a debt cannot be set off which is bopred by the Bankrupt or 
Insolvent Acts (z) ; or by the Statute of Limitations (a ) ; or 
which lias been paid offisiiice the pica of set-off was yiut in (b). 

4. The«debt sued for, and that intended to be set off must 
be mutual, and due in the same right, and there can be no 
set-off where either of the debts is due in outer droit (c). 
Therefore a joint dclfi; cannot be set off against a separate 
one, nor a separate against a joint debt (d), and a violation of 
this nde may be taken advantage of under the replication 
never indebted (a). But where there has been an express 


(<*) Jacques v. Withy^ 1 T. R. 
657. 

(p) Newton v. Newton^ 8 Bingh. 
202 . 

(q) Leckmei'c y, SawhinSf 2Esp. 
626 ; Comforth y. Rivett, 2 M. & 
S. 610. 

(r) Clarhe y. Fdl, 4 B. & Ad. 
404. 

(«) Jiraithwaite y. Coleman^ 4 
N. & M. 664. 

(<) B^erson v. Ladhroke^ 1 
Bingh. 93. 

. {u) Evans y. Prosser, 3 T. R. 166. 

(a;) LemcmW, Oordon, 8 C. & P. 
892. 

(.v) Ptdman v. Birkett, 1 Esp. 


449 ; Martin y. Winder, 1 Doug. 
199, n ; Jjesler y. Lazarus, 2 C. M. 
& R. 669. 

( 2 ) Hayllar y. Shertcood, 2 Ney. 
& M. 401 ; Francis v. Dodsworlh, 
4 C. B. 202. 

(а) Mead y. Bashford, 5 Exch. 
336 ; Walker y. Clements, 15 Q. B. 
1046. 

(б) Eyton y. Littledede, 4 Exch. 
169. 

(e) Gale y. LuUreU, 1 Y. & J. 
180. 

(d) France y. White, 6 Bingh. 
N. C. 33. 

(e) Arnold v. Bavnbrigge, 9 
Exch. 163. 
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agreement, debts of this li^nre may be set against each 
other (/). Where the action appears on its face to be for a 
debt due from one, the defendant may plead that he was 
jointly liable to the plaintiff with another who is not sued, 
and that they are willing to set off a debt due to them from 
the plaintiff against his present demand (g). 

On the other hand, a debt due to defendant, as a surriving Partucra. 
partner, may be set off against a demand on him in his own 
right (A), and mce versd, a debt due from the plaintiff, as 
surviving partner, may be set off against a demand by him in 
his own right (t). So where by the terms of the partnership 
the plaintiff, is to be the only ostensible trader, the others 
being mere sleeping partners, a separate debt due from him 
may he set off against a debt due to the firm, of which he is 
the manager (1*). In such a case, however, it is not sufficient 
merely to show that the defendant was ignorant of the exist- 
ence of other partners. Therefore where to an action by a 
firm for money had and received, the defendant pleaded that 
the money w^as the proceeds of the sale of goods, which one 
of the partners bad employed him to dispose of ; that at the 
time of the sale the defendant believed that his employer was 
the sole owner of the goods, and entitled to receive their pro- 
ceeds for his exclusive use, and had no notice of the rights of 
the other partners ; and* that after he was so employed, and 
before he had any notice of the rights of the other partners, 
his employer became indebted to hint in an amount which he 
offered to set off ; the plea was held bad, because il did not 
appear that the person* who employed the defendant had 
ap[)carcd to be the sole owner of the goods, with the assent 
of his partners, or that there had been any laches or default 
on their part [1). 

A joint and several bond is the separate dfebt of both, and 
may be set off against either, and it would be the same in the * 

case of a bond intended to be joint, but only executed by 
one. No debt can arise from the non-executing pafty, 
and therefore it may be set off against a demand by the 
other (w). , , 

When the husband is sued on his own debt, he cannot set iiusband and 
off a debt due to him in right of his wife (n). Nor can a debt 
due from the wife, dum sola, be set off against an action by 
the husband alone, unless he has for some new consideration 

(/) Kinnerley v. Houack, 2 {k) Stracy v. Deey, 7 T, B. 

Taunt. 170. 361, n. 

(g) Stadtwood v. Dmn, 3 Q. B. (0 Gordon v. EUU, 2 C. B. 821. 

822. {m) Fletcher v. Dycke, 2 T. Bl 

(/i) Slipper V. Slidetone, 5 T. B. 32. 

493. (n) Paynter v. WaUcer, B. N. P, 

(t) French^, Andrade,^ T.B. 582. 179. 

V. 2 
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made the debt his omk{o). Where, a note is given to the 
wife during coverture, the husband has a right to treat it as 
joint property, or several. If he chooses to treat it as several, 
he may sue upon it alone, and the consequence would be to 
let in, by way of set-ofP, any debts due from him, but not those 
due from the wife. If on the other hand he elected to treat 
it as loint* property of himself and his wife, in her right, and 
joined her in the action, it was the opinion of Bayley, J., that 
he might let in debts due from her in her own right. But 
Littledale, J., said that he did not think the latter position by 
’ any means clear (jp). 

An executor, sued for a debt due from the testator, cannot 
set off a debt due to himself {q), nor can a defendant, sued 
by an executor, set off a debt due from the executor in his 
own right (r). There arc also many cases in which debts due 
from or to the deceased, cannot be set off against claims in 
respect of the testator's estate. Debts due from the testator 
cannot be set off in reply to an action by the executor, for a 
cause arising after the death of the testator, whether the 
executor sue in his own name as he may do («), or as executor; 
because if in this way he might retain money or goods received 
since the death, by merely offering a set-off, the course of 
distribution would be altered, and he might be paid before 
creditors of a superior nature (<). Therefore in a very recent 
case it was held, that to an action for money had and received 
by the defendant to the use of the administrator, and on 
accounts 'stated between them, a set-off of money lent by 
defendant to^ the intestate could not be allowed (u). The 
Court said : " In the case of actions by or against an executor, 
it is as necessary as in" the case of actions between the prin- 
,oipals that the debts should originally have existed between 
the two living parties. The executor, to come within the 
statute, must sue or be sued necessarily in his representative 
character. If not, although called an executor, he is really a 
thifd party introduced, (whereas it is essential that there should 
be only two concerned) and the mutuality of the debts does 
not exist. , Whether the statute in either of its branches 
extends beyond its mere words to the case of two mutual 
debtors both dying, and the representative of the one suing 
the representative of the other, it is not now necessary to 


(o) Wood V. AJBer€, 2 Esp, 594 ; 
Murrough v. MoaSy 10 B. & C. 
558. 

(p) Burrough v. Moaa, 10 B. & 
G. 558, 602. . 

(7) Bhhop V. Chuirli. 3 Atk. 
691. 

(r) Willes, 263. 


(«) Shipmany. Willes, 

103. 

(t) Kih^ngtony, Steventon,Vf illea, 
264,11. ; Tegelvneyery.Lumleyyibid . ; 
Sekofiddy. Corbett, 11 Q. B. 779. 

(u) Bees y. Watts, 25 L. J. Ex. 
30 affg. ; Watts v. Bees, 9 Kxch. 
696. 
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decide. Here the money was not received to the use of the 
intestate. The intestate had no claim on the defendant in 
respect of this receipt, which took place after his death ; he 
and the defendant never stood in the relation of mutual debtors 
to each other, and consequently there can be no set-off between 
the one and the representative of the other*’ (x). 

It has been held that to an actioi^ against an executor, on 
an account stated with him of monies due from him, as exe- 
cutor, a set-off might be pleaded of debts due from the 
plaintiff to the testator in his lifetime (y). This decision 
seems principally to have rested upon the idea that an account 
stated by au executor, as such, could only have been stated in 
respect of a previously existing debt due from the testator (z). 
Upon this ground the Court of Exchequer Chamber in the case 
last cited were willing to acquiesce in it, though they expressed 
great doubts of its general soundness. They decidedly over- 
ruled another decision of the Queen’s Bench, in which it had 
been ruled that a defendant, sued as executor for a debt which 
accrued due from the testator in his lifetime, might set off 
a debt which accrued due to him as executor, since the death 
of the testator («). 

It was formerly held that in an action by a trustee, a debt 
due from the person beneficially interested might be set off (6). 
These cases, however,, after being repeatedly doubted, have 
been expressly overruled (o), and the rule laid down that none 
but legal rights can be regarded. ^ Accordingly the assignee 
of a bond debt of the plaintiff cannot set it off in an action 
agaiust himself^ in his own right (d). And on the same prin- 
ciple, an executrix sued upon a bond given by her testatrix to 
a trustee, for payment of money to* the use of S., was not 
allowed to set off a bond given by S. to another person, who 
had made the testatrix his executrix and residuary legatee, the 
defendant being herself executrix for her own benefit (e). 

But a judgment, obtained by a party as trustee, cannot be 
set off against a judgment obtained against him in hi^ indi- 
\idual right (/). 

When a factor, dealing for a principal, but concealing that 
principal, delivers goods in his own name, the person con- 
tracting with him has a right to consider him to all intents 
and purposes as the princi])al; and though the real principal 
appear and bring an action upon that contract against the 


(jc) Jbul. 

\y) Blakeley v. Smallicood, 8 
Q. B. 538. 

(z) See per Holroyil, J., Athby 
V. 7 B. & C. 444, 451. 

(a) MardaU v. Tkellutonf 21 
L. J. Q. B. 410. 


(6) Bottomley v. Brooke^ 1 T. R. 
621 ; Budge v. Birch^ ibid, 622. 
(c) hberg v. Bowden, 8 Exch. 852. 
Id) W oioe y. Tinkler^ 16 East) 36. 
(e) Tucker v. Tucker^ 4 B. & Ad, 
745. 

(/) Brittowe v. Necdiiaim, 7 M. 
& Ur. 648. 


Tiustco. 
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purchaser of the goods, yet that purchaser may set off any 
claim he may have against the factor in* answer to the demand 
of the principal (ff). But where the purchaser has notice, at 
the time of the sale, that the factor is acting as the agent of 
another, the case is different. He cannot set off a debt from 
the factor against an action by the principal, though perhaps 
payment to him might.be good; even though made prema- 
turely (h). In no case can such a set-off be allowed where the 
sale was made by a broker. He is in a different position 
from a factor : he is not trusted with the possession of the 
goods, and he ought not to sell them in his own name. The 
principal, therefore, who trusts a broker, has«.a right to 
expect that he will not sell them in his own name (i). 

It is different, however, where the broker is acting under a 
del credere commission. In such a case, he is to be con- 
sidered, as between himself and the vendee, as the sole owner 
of the goods (k). Therefore, where the defendant, a broker, 
acting under such a commission for A., sold his goods to B., 
for whom he had a commission to purchase, and, without 
any order to that effect from B., paid the price to A., and 
afterwards was directed by B. to resell the goods j it was 
held in an action brought by the assignees in bankruptcy of 
B. for the proceeds, that he might set off the money he had 
so paid to A. (t) 

'Where an auctioneer sold goods the property of A ., and 
stated ill the catalogue to be so, a pica that he was suing in 
trust for A., and that the defendant had a set-off against A., 
was admitted without objection as an answer to an action by 
him (m), though it would have been otherwise if he had a 
lien upon the goods for 'his charges, and had not parted with 
them except on an express agreement that the payment 
should be made to himself (n). This distinction, however, 
seems to have been denied in a late case. The plaintiff sued 
on a charter party, to which defendant pleaded that plaintiff 
entered into it as master of the ship, and agent for the owner, 
and that he never had any beneficial interest in the charter 
party, nor any lien upon the freight, and that he was suing 
as agent and trustee for the owner, against whom defendant 
had a set-off (o). The plea was held bad on demtlrrer, and 


(a) Jlabone v. Williaim, 7 T. R. 
860, n. ; George v. Clagett^ ibid, 
369. 

{h) Fish V. Kempt&nj 7 C. B. 
687. See Warner v. M'Kay^ 1 
M. & W. 591. 

(i) Baring v. Corrie, 2 B. & A. 
137 ; recognised '7 C. B. 693. 

(^) Houghton v. MaUkem, 3 B. 
& F. 489. 


(0 Monis v. CUcLshy. 1 M. & S. 

676 . 

(w) Coppiny, Craig^ 7 Taunt. 
243. See Coppin v. WalJcerf ibid, 
237. 

(n) Jarvis v. Chappie, 2 Chit. 
Rep. 387. 

(o) Isherg v. Bowden, 8 Exch. 
862 ; but see Holmes v. TuUm, 
24 li. J. Q. B. 346. 
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the authority of the above cases in support of the alleged 
doctrine was doubted (p). 

Set-off in bankruptcy is regulated by stat. 12 & 13 Viet, 
c. 106, s. 171, which enacts, that where there has been 
mutual credits given by the bankrupt and any other person, 
or where there are mutual debts between the bankrupt and 
any other person, the Court shall sta^e the account between 
them; and one debt or demand may be set against another, 
notwithstanding any prior act of bankruptcy committed by 
such bankrupt before the credit given to, or the debt con- 
tracted by him; and what shall appear due on either side, on 
the balance of such account, and no more, shall be claimed 
and paid on either side respectively ; and every debt or 
demand thereby made provable against the estate of the 
bankrupt, may also be set off in manner aforesaid against 
such estate; provided that the person claiming the benefit of 
such set-off had not, when such credit was given, notice of an 
act of bankruptcy committed. 

It will be at once perceived that there are some important 
differences between this statute and those which we have just 
considered. The introduction of the words * mutual credit * 
is one of the most remarkable. 

It was early decided that mutual credit meant something 
more extensive than mutual debt (g), and it was finally settled, 
that mutual credits, within the meaning of the bankrupt 
law, are credits which must, in thgir nature, terminate in 
debts” {r). That is, credits which have a natural tendency to 
terminate in claims not differing in nature from a debt (s). 

An accommodation acceptance is a credit given by the 
acceptor to the party accommodated (?) ; and so is an accom- 
modation endorsement, which the endorser has been obliged 
to take up, even after bankruptcy (w). But although an 
agreement to accept a bill creates a credit, since the accept- 
ance is itself a debt (^), an agreement to endorse a bill does 
not, since it merely constitutes a suretyship (y). It has also 
been laid down that, whoever takes a bill, must be considered 
as giving credit to the acceptor, and whoever takes a note, 
credit to the drawer (z). • 

Any agreement by which goods are to be dealt with by one 


(p) See as to set-ofi in actions by 
and against policy brokers, 3 Cbitt. 
Stat. 1029. 

(o) Ex parU Prescott, 1 Atk. 
230. 

(r) R(m V. Uarty 8 Taunt. 499. 
(«) 2 Sm. L. C. 180. 

(0 EiMk, V. JJodson, 4 T. B, 
211 ; HuMeU v. BeU, 8 M. & W. 


277 ; BUtUston v. TimmiSf 1 G. B. 
389. 

(u) Hidwz V. Mugglestone, 3 M. 
& W. 30. 

(x) Oibion v. Bell, 1 Bingh. N. 
0. 743. 

{y) Rose v. SimB, 1 B. & Ad. 521. 
(z) Per Baylcy, J., Collina v. 
/ones, 10 B. & G. 777, 782. 
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party for the benefit of another, will also create a credit. 
Therefore, where the bankrupt entrusted the defendant, who 
was his creditor, with a string of pearls to be sold by de- 
fendant, and the profits to be paid to himself, and the 
defendant sold the pearls after bankruptcy, it was held that 
he might set-off his debt against an action by the assignees 
for the ptt)ceeds (a). In another case, the bankrupt who was 
about to make a shipment, in which he wished his own name 
not to appear, represented to the merchants through whom 
the shipment was to be effected, that the goods were the 
defendant’s; and induced the defendant to write to them to 
insure, and make advances on the goods, which ^as done. It 
was held that this was such a credit reposed in the defendant, 
as enabled him, when he had got the proceeds of the goods, 
to set off a debt due from the bankrupt to him. Baylcy, J., 
said that it amounted to a consent by the bankrupt that the 
defendant should be considered the owner of the goods, and 
that the money produced by the consignment should pass 
through his hands. In that case he would have a right io 
deduct from it the debt due to him (^). 

The rule that a set-off cannot be pleaded to an action for 
unliquidated damages, applies equally to mutual credits. There- 
fore such a plea was held bad, in answer to a declaration by 
the assignees for neglecting to apply a sum of money, received 
by the defendant from the bankrupt, for the purpose of 
meeting an acceptance (c). But where the action was for 
breach of agreement to accept a bill in payment of goods, it 
was decided that the mutual credit clause might be taken 
advantage of (d). The Court pointed out that though the 
declaration ])rofessed *to be for unliquidated damages, the 
measure of damage was necessarily a mere matter of calcula- 
tion, viz. the amount of the bill, together with interest upon 
it, if the time of payment was passed; and that whether the 
bill was given or not, the transaction must necessarily end in 
a debt. And Patteson, J., distinguished it from an action 
for misapplying bills or money, because where such are sent 
for a specific purpose, the receiver cannot, by applying them 
to his own heeds, alter the purpose and make the trust a 
debt («). 

The debts to be set off against each other must also be due 


(а) French v. Fenn^ Cooke, B. 
L. 536. 

(б) Eaeum y. Cato, 5 B. & A. 
150 ; see Young v. Bank of Ben- 
gaf., 1 Moo. P. C. 150; explained 
Aleager v. Carrie, 12 M. & W. 
751, 757. 

(c) Bell v. Careg, 8 C. B. 887 ; 


and per Parke, J., Thorpe v. 
Thorpe, 8 B. & Ad. 584. 

{d) Gibton v. BeU, 1 Bingh. 
N. C. 743 ; Groom v. West, 8 A. 
& B. 758. 

(e) 8 A. & £. 772 ; see for such 
a case Buchanan v. Findlay, 9 B. 
k G. 738. 
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in the same right; therefore to an action for money had and 
received to the use of the assignee^ a set-off of money due to 
the bankrupt is bad (/). But it is otherwise where botli 
debts accrued due after the act of bankruptcy (g); or where 
the plea, while confessing that the money was received to the 
use of the assignees, shows that their title to it arose out of 
a credit given by the bankrupt; for t^en it appears that both 
debts were respectively due to and from the estate (A). 

There is a difference between this statute and the former a mero tmstoo 
ones as to the degree of interest which must be had in the o®*- 

debt from the bankrupt. The statutes of set-off are intended 
to prevent qross-actions. If the debts arc legal debts, due to 
each in his own right, it is sufficient, though the plaintiff or 
defendant may claim their respective debts as a trustee for a 
third person. But under the bankrupt acts, the mutual 
credit clause has not been so construed. The object of this 
clause is not to avoid, cross-actions, but to do substantial 
justice between the parties, where a debt is really due from 
the bankrupt to the debtor to his estate. It does not autho- 
rize a set-off where the debt, though legally due from the 
bankrupt to the debtor, was really due to him as trustee for 
another; and though recoverable in a cross-action, would not 
have been recovered for his own benefit (i). Therefore, a* 
defendant was not allo^ired to set off the amount of a bill, in 
which he had no interest, but which he had obtained in order 
to claim credit for the amount aga^ist a debt owed by him- 
self to the bankrupt acceptor (A). Nor the amount of the 
bankrupt’s notes, which the defendant, a banker, had received 
bond fide from his customers, but on condition that he was 
only to credit them with the amount which was paid in 
respect of them by the assignees ; because he could gain 
nothing in any event by the notes, but all the money received 
upon them would be received to the use of the person who 
transferred them (Q. 

Although, as we have seen, it is not necessary that i;here Credit muat 
should be an actual debt between the parties at the time of ^^nkroptcy? 
bankruptcy, since possession of a bill not then due will be 
sufficient (m), the statute does not apply unless the [mutual * 
credit existed at that time. Therefore, where plaintiff and 
defendant were jointly entitled to the benefits of a charter 

(/) Groom v. Metdey^ 2 Bingh. (t) Per Cur., Fortier v. WUtfm. 

N. 0. 138 ; Wood v. iS’mi/A, 4 M. 12 M. & W. 191, 203. 

& W. 626 ; X(de» v. Sherrington^ (&) Fair v. M^Iver^ 16 East^ 

11 M. & W. 42 ; Graham v. AU- 130 ; Bdcher v. IMryd, 10 Bingh. 
toppt 3 Exch. 186. 310 ; Lackington v. Ctmbet, 6 

(g) Kinder v. JBvtterworth^ 6 B. Bingh. N. 0. 71. » 

k C. 42. (1) Forster v. WHsoUf ubi sup, 

(A) BUtleatonv, Timmis, 1 G. B. (m) Alaager v. Oorric, 12 M. & 

389, 399, 400. W. 761. 
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party, and the plaintiff assigned his interest to a third party, 
giving notice of the assignment to the defendant, and after- 
wards became bankrupt, it was decided that the assignment 
had put an end to the credit, and therefore that it could not 
he the ground of a set-off. But a mere nominal assignment 
of a debt, before the bankruptcy of one of the parties to a 
mutual credit, would nqt alter it (n). 

A further difference between this section and the statutes 
of set-off, arises out of the provision which makes every debt 
or demand, which is provable against the estate, a subject of 
set-off. Of course it would be quite foreign to the purpose 
of this vrork to examine into all the cases which answer to 
this description. There are two, however, which seem to 
require notice. The first is that of a debt payable upon a 
contingency, which is made provable by sect. 177 of the 
Bankrupt Act. The second is that of a liability to pay money 
upon a contingency, which by sect. 178 may he made the 
subject of a claim before the contingency has happened, and 
of })roof afterwards. 

A debt may be proved under the former section, though 
the contingency upon which it is payable may never occur. 
A covenant by a man to cause money to be paid after his own 
death, on an event which might never arise, was ruled to 
create a debt of this nature (o). . 

It must, however, be strictly a debt; therefore a claim for 
unliquidated damages cannot be proved; as for instance, 
expenses incurred by the parish for a bastard, and recoverable 
under a bastardy bond, though conditioned for a sum cer- 
tain (p) ; damages for non-delivery of goods according to 
contract or for breach of covenant to pay rent, and 
indemnify me lessor against default therein (r). 

Nor can payment of premiums upon a policy of insurance, 
which the bankrupt had bound himself to pay, be proved. 
This depends both upon the former principle, that the breach 
of his contract gives rise to a claim for unliquidated damages, 
and upon the additional one, that the agreement does not 
constitute any debt to the plaintiff. If it is performed, no 
money will evbr be payable to him («). 

Nor is a liability provable, when it does not arise out of a 
contract. Tlierefore a liability to pay costs, which vr^re not 
taxed till after certificate, though the verdict was given before 


(») £oyd V. Manglet, 16 M. & 
W. 337, 344. 

(o) ExpaHe Tindal, 8 Bingli. 402. 
St. Martin, v. Warrerij 1 B. 
& A. 491. 

(q) JBoorman v. Noah, 9 6. & 0. 
145. 


(r) Taylor v. Yowtig^ 8 B. & A. 
621. 

(s) Atwood V. Partvidgey 4 
Bingh. 209 ; Toppin v. Fields 4 
Q. B. 386 ; and sec YaJtXop v. 
EherSy 1 B. & Ad. 698. 
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bankruptcy, is not within the terms of the section (t). And, 
under exactly similar circumstances, it was held that the 
liability of a party who had given an indemnity against the 
costs, was not provable either (w). 

The debt must also be capable of valuation, under the terms 
of the section: therefore a liability to pay railway calls (x); 
that of a surety to contribute to his 90-surety, who has not 
discharged the debt before certificate (y); or to pay instal- 
ments of an annuity, for ^hich he has bound himself in default 
of the grantor, where such instalments are not due till after 
his bankruptcy (z )\ — none of these cases come within the 
provisions of ^ sect. 177. In one case the defendant, who 
was retiring from a partnership, agreed to ])ay his copartners 
d^GOOO as his share of the liabilities of the firm, they retaining 
the assets, and undertaking to pay a debt of £51,000 to U. 
After the dissolution they became bankrupts, not having 
paid II. Their assignees sued for the £6000, and it was 
held that the defendant could not set oif his liability to pay 
the £51,000, as it neither constituted a mutual credit, nor a 
debt payable upon a contingency, but was a mere liability 
which might or might not become a debt hereafter (a). And 
on the same grounds, it was held that an undertaking by a 
surety that B. should pay a debt by instalments, was not a 
debt payable in future, cither absolutely or upon a contingency; 
none of the instalments having become due before the fiat (6). 

On the other hand, it has been dqpided that a claim on a 
guarantee for a sum certain, when due, is provable as a debt, 
and before it is due, is provable as a debt due on a con- 
tingency; even though the contingency may not have hap- 
pened before the bankruptcy (c). The facts of the kst of the 
cases cited below were as follows: — A. bought wo*from B. 
payable by the buyer’s acceptance at eight months, and 
obtained a guarantee for half the amount from Willis. The 
bill became due on the 2lst Jan. 1848. A fiat in bankruptcy 
issued against Willis on the 22nd Oct. 1847, and against»A. 
on the 26th of the same month. The bill was presented at 
maturity and dishonoured. B. claimed to prove against the 
estate of Willis for the amount of the bill, and it Vas decided 
that he might do so, though at the time of the bankruptcy 
nothing ^ad been due on the guarantee. The Court of 
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(t) Bird V. MoreaUy 4 Bingh. 67. 
(a) Ifankin v. Bennett, 8 Exch. 
107. 

(x) S. Staffordshire Railway 
Co. V. Bv/mMe, 5 Exch. 129. 

(y) Clements v. Langley^ 6 B. & 
Ad. 372. 

(g) Thompson v. Thompson^ 2 
Bingh. N. C. 168 ; Amott v.Holdeny 


22 L. J. Q. B. 14 ; Jn re Foster, 9 
C. B. 422. 

(а) Abbott y. Hichs, 5 Bingh. 
N. C. 678. 

(б) Lane v. Burghart, 3 M. & 
a. 597. 

(c) Exparteyimelj 14 Ves. 189 ; 
Ex parte Myers, Mont. & B. 229 ; 
In re Willis, 4 Exch. 430. 



60 


Contingent Liability to Pay Money. 


Liability to i)ay 
money upon a 
contingency. 


Hay bo payai>lo 
to a tlilrd pur- 
Bon, 

but conting^oncy 
inuBt be single. 


Liability must 
exist ut time of 
baiikiuptcy. 


Equitable set-off. 


Exchequer^ however, have since said that in deciding that 
case, they carefully avoided giving any opinion as to the right 
to prove upon a bond of indemnity, when the damage was not 
ascertained at the time of the claim to prove (d). 

The ensuing section goes much further, since it applies to 
the case of a mere liability to pay money upon a contingency. 
It seems, however, very doubtful, whether such a liability can, 
even now, be the subject of a set-off. Sect. 171 allows a set- 
off of every debt or demand made pihvable against the estate. 
But a liability of this class is not made provable till the con- 
tingency has occurred. It can only be claimed for, subject to 
an application to expunge even the claim, if not converted into 
a proof within six months (e). 

It has been decided that this section applies to cases where 
the contract is to pay money to a third party, and not to the 
person with whom the contract is made. But it has also 
been held that the statute only contemplates one contingency, 
whereupon the whole demand upon the liability shall be 
ascertained. Therefore that an agreement by the defendant 
to pay premiums on a policy of insurance, or, in default of his 
doing so, to repay those paid by the plaintiff, is not a liability 
contemplated by this section, and is therefore not barred by 
the certificate (/). 

AVhere a verdict was given against a defendant in an action 
of tort for lOOOi., subject to a reference to decide the amount 
of damages, and a bankruptcy and adjudication took place 
subsequently, and afterwards the award was made upon which 
final judgment was signed, this was decided not to have been 
a contingent liability contracted before the filing of the 
petition i^nd Knight Bruce, L. J., said, that even if the 
action hW been for damages for breach of contract, he was 
not sure he should not have been equally for expunging the 
proof (^). Nor is a promissory note, given in blank before 
bankruptcy, but filled up afterwards, a contingent liability to 
pay the sum for which it is filled up (4). 

Finally, we must notice the right which may arise in some 
cases to an equitable set-off, under the provisions of 17 & 18 
Viet., c. 125, sect. 83. 

Equity will sometimes give relief where the party sued has 
a counter-claim which cannot be set-off at law. A^rdingly 
a plaintiff at law has been restrained from taking out execution 
on a judgment, where the defendant had a judgment against 


(d) llmikin v. BewntUj 8 Exch. 
115. 

. («) Sect. 178. 

(/) Warhvkrgh v. Tucker, 24 
L. J. Q. B. 817 ; but see Young 
V. Winter, 16 C. B. 401 ; and JSx 


parte Barwis, 4 Week. Bep. 
106. 

{g) Ex parte Todd, 24 L. J. Bkr. 

20 . 

(h) Temple v. Pullen, 8 Exch. 
380. 
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him to a greater amount, which the Court of King's Bench 
refused to allow him to set off. The Vice-Chancellor said that 
the lesser judgment was> in point of fact, satisfied (t). 

This case, however, seems to have been treated as rather 
transcending the limits within which equity gives relief. 
Lord Cottenham says, ‘‘ This equitable set-off exists in cases 
where the party seeking for the benefit of it can show some 
equitable ground for being protected against his adversary’s 
demands. The mere e^stence of cross-demands is not suf- 
ficient, although it is difficult to find any other ground for the 
order in Williams v. Dames as reported. In all the cases 
upon the sulyect, except Williams v. Davies^ it will be found 
that the equity of the bill impeached the title to the legal 
demand” {k). 

' Where there are cross-demands of such a character that, if 
both were recoverable at law, they would be the subject of 
legal set-off, then, if cither of the claims is of an equitable 
nature, equity will enforce the set-off (i). But it seems un- 
decided whether the mere fact that the defendant is the 
assignee of a legal debt, arising between the plaintiff and a 
third party, will entitle him in equity to the benefit of such 
a set-off. The decision in Williams v. Davies goes much 
further than such a case would require (m). 

When the equitable s§t-off is, per se, proper to be allowed, 
it is no objection that the action against which it is set up is 
one of tort or for unliquidated damages, in which no set-off is 
admissible at law(n). Set-off has been enforced in equity 
where the claim was of an equitable nature, not amounting to 
a mutual credit under the statute then in force (o). It was 
also allowed where the action was by a shipowner against 
each of several consignees for freight, while their dllim against 
him arose out of an injury to the cargo, the loss falling upon 
each of them being unascertained, and therefore incapable of 
being the subject of legal set-off (oo). 

The rule that debts to be set off must arise in the same 
right, prevails in equity as well as law (p). But where an 
administrator and sole next of kin sued on a bond given to his 
intestate, and it appeared, from the state of d;he property, 
that he was in fact suing for his own benefit, a set-off of a 
debt dqe from him in his own right was allowed (9). And 


(t) William v. Davies, 2 Sim. 
461. 

(k) JRawsofrv, Samuel, Cr. & Pb. 
178, 179, where all the cases are 
considered. 

g Clarh V. Cort, Cr. & Ph. 164. 
0 Per Lord Cottenham, Clark 
V. Corf, ubi swp. 


(n) Cawdor v. Lewis, 1 Y. & C. 
427. 

( 0 ) Jame8y,Ky7mier, 5 Yes. 108. 
( 00 ) Jonesy. Moore, iX. &C. 351. 
(l>) Cede V. Lwttrell^ 1 Y. & J. 
180 ; Lamharde Vm Older, 17 Beav. 
542. 

(q) Jonesv, Mossop, 8 Hare, 568. 


fil 


Mii8t.impeach 

titlo to legal 

demand. 


Whoro Olio 
doniiind is 
cquitalilo. 


Aasignoo. 


• 

Admissible in 
aotioa fur 
uulii|uiiUtod 
dttiiiagoK. 


Exceptions to 
rule that debts 
must be mutual. 



8* Equitable Set-off, 

ince versd, where an agent sues for the price of goods sold by 
him for his principal, it would, if not a legal, be at all events 
a good equitable defence, that his lien was satisfied, and that 
the defendant had a set-off against the principal (r). 

Joint debt sot-^ A.t law too, a joint debt cannot be set off against a separate 
rate^ebt. debt; but where it is clearly proved that the joint debt arises 
out of the same scries of transactions as those which produced 
the separate debt, it seems it may in equity. For instance, 
where in dealings between a customer and a bank, the joint 
debt to the bank arose out of a joint promissory note given 
by the father, and the son as his surety, for advances; and 
the separate debt from the bank arose out of^ a deposit of 
stock, made by the father as security for the same series of 
loans. Lord Eldon appeared to think that equity would allow 
a set-off (s). On the same principle, where the joint debt is a 
bond by principal and surety, a separate debt due to the prin- 
cipal may be set off in equity, because the joint debt is nothing 
more tlian a security for the separate debt; and upon equitable 
considerations, a creditor who has a joint security for a separate 
debt, cannot resort to that security without allowing what he 
has received on the separate account, for which the other was 
a security (t). And so where A. & B., partners, gave a joint 
and several bond to C., and C. became indebted to A., and 
B. became bankrupt; C. proved the bond under the commis- 
sion, and then brought a joint action upon it against A. & B., 
to which of course A. could not plead his set-off: it was 
held that C., by proving under the commission, had elected 
to proceed severally upon his bond, and an injunction was 
issued against the joint action (u). 

Pleas ill a Old- Something analogous to the statutory right of set-off, is the 
of power which has always existed at common law, of setting off 

one right of suit against another, for the sake of avoiding 
circuity of action. This exists even where the right which is 
pleaded in bar is a right to sue for unliquidated damages. It 
is absolutely necessary, however, that the damages recoverable 
in e^h action should be strictlyndentical, and should appear 
upon the record to be so (a?). 

As to payments made by a tenant, which he may deduct 
from his rent, see post, tit. Rent. 

(r) Holmes v. Tutton, 24 L. J. (u) Bradley v. Miller, *1 Rose, 
Q. B. 846 ; and see Barehrotker v. 273. • 

Welchman, 24 L. J. Ch. 410. {x) See the cases collected, 2 

(«) Vvlliamy v. Noble, 8 Mer. Wms. Saund. 150 ; Ford v. Beech, 
593, 618. 11 Q. B. 852 ; BeUhaw v. Bush, 

{t) Hanson, 12 Ve8.346; 11 C. B. 191 ; Oharlea v. Alton, 15 

18 Yes. 232 S. G. ; and see He C. B. 46 ; Thompson v. Gillespy, 
paHt Stephens, 'll Yes. 24. 24 L. J. Q. B. 840. 



CHAPTER III. 

Darmges Limited hy Amount I Liquidated Damages and 

laid, I Penalty, 

Before proceeding to discuss the rules of law, by which 
damages are limited in the various forms of action, it will be 
necessary to point out two cases in which they are limited by 
the acts of the parties themselves. 

The first case involves no difficulty. It arises out of the Djimaffos cannot 
rule, that the plaintiff cannot recover greater damages than 
he has claimed iri his declaration (a). It is said indeed by 
Lord Coke (6), that in some cases the plaintiff might have 
judgment for more damages than he has counted for; and 
this dictum was relied on by Lee, C. J., in May v. Lister (c). 

It has been pointed out, however, by Lord Ellenborough, that 
the mistake arose from a misconception of an old case in the 
Year Books (d), ** It by no means establishes that the plain- 

tiff may have more damages against the defendant than what 
he has counted for against him, hut that having counted in 
detinue against the defendant for damages to a certain amount, 
he may recover against the garnishee, (against whom he has 
alleged no particular amount of damages) a greater sum than 
he has laid as his damages against the defendant ** (e). 

The second case presents much greater difficulty. It is Nommount 
that in which the parties to a contract, by previous agreen^^nt, 
fix the damages for its breach at a particular sum. Here the ment. 
question at once arises, whether the sum so fixed ought to he 
regarded as a penalty, or as liquidated damages.* 

This distinction is a most important one, because where Distinctions be- 
the sum consists of the liquidated damages for breach of the 
agreement, fixed and agreed upon between the parties, that damages, 
very sum is the ascertained damage, and the jury are confined 

(a) Cheveley v. Morrison^ 2 W. (6) 10 Rep. 117, b. 

Bl. 1300 ; Watkins v. Morgan, 6 (c) Andr. 884. 

C. k F. 661. As to the conse- (d) 8 Hen. VI. 5, a. 

quences of greater damages being (e) 4 M. & S. 99*; 1 Roll. A8r« 

given, see Index,' Judgment Ar- 678. 

rested. 
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larger, the sum agreed for must always be considered as a 
penalty (r). And, therefore, where a contract to do, or abstain 
from something, is secured by an agreement to pay a fixed 
sum, and upon the face of the same instrument a certain 
damage less than that sum is made payable, in case of a breach 
of contract, that sum shall be construed to be a penalty ( 5 ). 
The facts in reference r to which the above rules were stated 
were as follows. There were mutual agreements between the 
manager of a theatre and an actress, that he should pay her a 
certain weekly salary and travelling expenses, and that she 
should perform at his theatre, and comply with all its rules, 
and be subject to and pay all fines; and that either of them 
neglecting to perform that agreement should pay to the other 
200 The action was for a refusal to perform. It was held that 
tlic 200?. was a penalty, otherwise a refusal to pay a trifling 
fine, or to do something which by the rules of the theatre was 
punishable by a fine, would have entailed the entire liability. 

down broadly, '^^at where articles 
to be done. contaiti Covenants for the performance of several things, and 
then one large sum is stated at the end to be paid upon breach 
of performance, that must be considered a penalty ”(<). 
This, however, must be limited to cases where it is apparent 
that the parties could not have intended the entire sum to be 
the ascertained damages for any breach, Where the sum 
which is to be a security for the non-jicrformance of an agree- 
ment to do several acts will, in case of breaches of the agree- 
ment, be ill some instances too large, and in others too small 
a compensation for the injury thereby occasioned, that sum is 
to be considered as a penalty (m). This view of an agreement 
is invariably taken wliere some of the breaches relate to pecu- 
niary payments, which are in their nature ascertained. 

KtnMn V. Farren, The leading case upon this part of the subject is that of 
Kemble v. Farren («). There the defendant had engaged to 
act as principal comedian at Covent Garden for four seasons, 
conforming in all things to the rules of the theatre. The 
plaintiff was to pay him 3?. C^. 8d. every night the theatre 
was open, with other terms. The agreement contained a 
clause tliat ff either of the parties should neglect or refuse to 
fulfil the $aid agreement, or any part thereof, or any stipula- 
tion therein contained, such party should pay to the other the 
sui%of 1000?., to which sum it was thereby agreed that the 
damages sustained by any such omission, &c., should amount; 
and which sum was thereby declared by the said parties to he 
liquidated and ascertained damages^ and noV a penalty, or 

^ (r) Per Chainbre, J., Astley v. (u) Per Bayley, J., Davies v. 
Weldo7i, 2 B. k P. 354. Penton, 6 B. & C. 223 ; afifd. 7/or- 

^ (s) Per Ld. Eldon, ibid. 350. wer v. Flintoff, 9 M. & W. 681 . 

(0 Per Heath, J., 2 B. & P. 353. (v) 6 Bingh. 141. 
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penal sum, or in the nature thereof. Notwithstanding these 
sweeping words, the Court decided that the sum must be 
taken to be a penalty, as it was not limited to those breaches 
which were of an uncertain nature and amount. And Tindal, 
C. J., said, that a very large sum should become imme- 
diately payable, in consecpience of the non-payment of a very 
small sum, and that the former should not be considered a 
penalty, appears to be a contradiction in terms ; the case 
being precisely that in which Courts of Equity have always 
relieved, and against which Courts of Law have in modern 
times endeavoured to relieve, by directing juries to assess the 
real damages sustained by breach of the agreement ” (if?). 
And the same decision was arrived at whore the agreemcMit 
W'as that the defendant should grant a lease, and the j)laintiff 
should execute a counteq)art and pay the expenses ; for the 
mutual performance of which contract the parties bound 
themselves in the penalty of 500?., to be recovered against 
the defaulter as li^idated damages {x). 

On the other hand, if there be a contract consisting of one 
or more stipulati 9 .is, the brctach of which cannot be measured, 
then the contract must be taken to have meant that the 
sum agreed on w'as to be liquidated damages, and not a 
penalty (y). And so it was held where a covenant for disso- 
lution of partnershi|) between attorneys contained an agree- 
ment, that the said J. S. will not within the next sovtni 
years carry on the business of an attorney within fifty miles 
from E., nor interfere wdth, solicit, or influence the clients of tlie 
late copartnership, and if the said J. S. shall in any respect 
infringe the })rescnt covenant, he the said J. S. shall pay the 
sum of 1000?. as licjuidated damagtis, and not by way of 
penalty (js). 

4. There never was any doubt that if there be only one event 
upon which the money is to become payable, and there is no 
adequate means of ascertaining the precise damage that may 
result to the plaintiff from the breach of the contract, "it is 
perfectly competent to the parties to fix a given amount of 
compensation, in order to avoid tlie difficulty (aj. And this. 


(?o) 6 Bingh. 148. Such an agree- 
ment, however, might he made, for 
it is laid down by Parke, B., 1 
Exch. 665, “ that it would be com- 
jietent for tlic parties to make a 
stipulation to pay a certain sum on 
the non-performance of a covenant 
to pay a smaller sura ; but they 
must do so in express terms ; and 
if that be done, I do not see how 
the Courts can avoid giring effect to 
such a contract.” 

(x) Boyx V. Ancell, 5 Bingh. N. 


C. 390 ; Dames v. Pentmi, 6 B. & 
C. 216 ; Charrinfftoh v. Laing^ 6 
Bingh. 242 ; BeeJ^am v. Drake, 8 
M. & W. 846. 

(y) T’er Parke, lA,,Aihjns'r,Kin‘ 
nier, 4 Exch. 776, 783. 

(c) Galsvmrthy v. Strutt, 1 Exch. 
659 ; Bawliiison v. Clarke, 14 M. 
& W. 187. 

(a) Per Cres8wcll,*J., Saintcr v. 
Fergushn, 7 C. B. 730 ; Fletcher 
V. Dyche, 2 T. R. 32. 
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ovc*n thoua;li the contract he one of nnlcmnit}, as .ininsuianee 
pohc}, audit can be pio^td tliat the plaintifF lias not hteii 
damnified to the amount estimated (Z>). 

r» The cases cited abo\e (c) ha\e o\erruled tlie doctiiiie 
laid down in Reilly Jones (d)^ that the mere use of the 
woids “hquidiited damages” is decisne against tiu sum being 
held to he a penalty. , The princijilc is, that although the 
paitKs may ha\e used the term “lupiidated damages,” yet if 
the (\)uit can see upon the whole of the instrument taken 
together, that there was no intention that the entire sum 
should be jiaid absolutely on non-performance of any of the 
stipulations of the deed, they will reject the woi:ds and con- 
sider it as being in the nature of a penalty only (e). 

6. "Where it is doubtful from the terms of the contract, 
whetlier the parties meant that the sum should be a penalty 
or lupiidatcd damages, the inclination of the Court will be to 
^iewit as a penalty (/). But the mere laigeness of the amount 
fixed will not, per se, be sufficient reason for holding it to 
be s6(i/). 


( 6 ) Inmqy Manningj 6 C. B. 
391 

p ()() 

((/) 1 Bin^di 302 
0 ) Pd r « IvC, B , « V Pi icfj 

1 \ M. 701 ,affd 16 M t^W. 
3 1(), CWc V 23 L. J 258. 


(/) Baiton V Olovei, Uolt, N 
r. 0 43, Cii&dce V Bolton, 3 0 
243. 

{(/) Ibtd , ind ? i) Lord Mdon, 
Aiitleii V Weldon, 2 B k V 
351. 



CHAPTER IV. 

INTEREST. 


\. At Common Law. I 3. Statute. 

2. Damages. | 

The next point of a prcliminaiy nature whiclj refpiires 
notice, is the right to recover interest. This right exists iit 
a great number of actions, but I have thought it better, for 
the sake of clearness, to place the whole subject before the 
reader in a single view. 

Interest is recoverable, either upon tlie original cause of 
action, or again upon the amount of the Judgment. It may' 
also arise either at common law, or by statute. 

I. First, then, as to interest at common law ujion the 
original cause of action. # 

It is now established as a general principle, that interest is 
allowed by law only upon mercantile securities, or in those 
cases where tliere has been an exjiress [iromise to pay interest, 
or where such promise is to be implied from the usage of 
trade, or other circumstances (a). 

1. As to the case of bills of exchange and promissory 
notes, this rule has* never been doubted. Some distinctions, 
howTver, prevail as to the time from which interest is to be 
computed, and the rate at which it is to be calculated, \fliei’e 
any part of the contraerthas been entered into abroad. I'his 
subject will be discussed at length, post, tit. Hills. 

2. Cases in which there has been an express* agreement in 
words to allow interest, are of course (piite clear. Where, 
however, A. and Ih, who had jointly and severally granted 
an annuity, mutually agreed each to pay one half of il, and 
to indemnify the other against all actions, suits, charges, 
damages, demands, sums of money and expenses, which either 
of them might incur through the default of the other in 
paying his just share ; it was held that one who had paid 
more than liis just share was not entitled at law to interest 
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(rt) Per Abbott, C. .T., Ilifjijim v. Sw'gent, 2 B. & C. 849. 
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(as interest and not as damages) upon the surplus. The 
Court said, ‘'The contract is to pay the money and damages; 
there is no express contract to pay interest, nor any course 
of dealing from which such a contract can be implied (b). 

3, Wlicre ])artics have acquiesced in a course of dealing, 
in which interest was exacted, they will be assumed to have 
contracted to pay it(c); and in this way even compound 
interest may be charged, as long as the accounts remain 
open (tZ). Ihit altliough compound interest may he charged, 
by m(‘ans ol’ half-yearly rests, where such a j)ractice is assented 
to, it is not sufficient to show that sucli has been the usage 
of the ])laintiff, without proving that the defendant was 
acquainted with it (c). And even in the ease of merchants* 
accounts, where this system ])revails, the jilaintiff can recover 
no more than the jirincipal upon the last balance, in which 
there is no new account, and no new transactidh, however long 
it may be before the action is brought to recover the balances ; 
and the jury cannot give interest, still less compound interest, 
upon the halanec (/). 

Again, where a ]mrty iindertalves to pay a debt by means of 
a bill or note, which would, if given, bear interest, and fails to 
give the note, the debt will bear interest from the time the 
hill or note would have been due {g), Ihit the contract to pay 
hy hill must he clearly made out. • Therefore, where the 
defendant undertook to pay money according to instructions 
to be received from a third jiarty, and the instructions given 
were, to pay it in discharge of a bill given by that third party, 
and then in the plaiutiirs hands, Held that this was not an 
undertaking to pjiy by a bill, on which interest would run, 
though interest would run on a direct guarantee for payment 
of a hill (h). 

It is a question for the jury to say, whether the defendant 
had contra(!ted to pay hy bill or not, and slight evidence on 
this ])oint has hecn held sufficient. Goods were sold to the 
defCiidant in January, and in April he wTote to the plaintiff 
saying, “The document you have sent me appears to he in 
the nature of a bill, and being ])ayable to your order, is good 


[h) Hrll V. FrcCy 1 Sw.inst. 90, 
(f) Kx parte WiUhtmSy 1 llo.se, 
399. 

((/) Bruce V. limiter^ 3 Oarapb. 
4(?7 ; Nnrall v. JmteSf 4 C. & P. 
121 ; Eaton v. Bdl, r> «. & A. 
34 ; Ferqnsson v. Fnffi'j 8 Cl. & F. 
121 . 

(r) Paurs v. Pinner, 2 Cainpb. 
480 n ; Moore v. Voiujhton, 1 Stark. 
4S7. 

Aft wood V. Taifl-f»r, 1 M. & 


(t. 301 ; Waring v. CnntIJfe, 1 Ves. 
99 ; Ex parte Bevan, 9 Ves. 223 ; 
Fergusson v. Fgffe, S Cl. & F. 
121 . 

(g) Flack v. Lowell, 3 Taunt. 
l.'IT ; Marshall v. Poole, 13 East, 
98 ; Farr v. 3 M. k W. 

25 ; Ithoades v. Lord Salseg, 2 
Ileav. 359. 

(A) Hare v. Rickards, 7 Bingh. 
254. 
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in the market ; just what I wished to avoid. The document 
I have wished to give you was simply my promissory note, 
j)ayable to yourself.” Nothing w'as proved to have been said 
at the time of the contract about payment, and no demand 
for interest had ever been made, but the plaintiff claimed 
interest in his partieulars of demand. It was decided that 
this letter offered some evidence of au agreement to pay by a 
note, upon which the jury were warranted in giving inter- 
est (i). 

The principle of these decisions of course is, that where a 
person promises to give a bill, which would bear interest, the 
law will imjdy an engagement, in case no bill is given, to pay 
interest as if it had been given (y). It seems to be on the 
same principle, that where a bond is given with a ])enalty in 
a larger amount, to secure j>ayment of a sum of money, 
interest will be «allovve(l even without an express stipulation. 
“ The princij)nl money due and the interest thereon may be 
eonsidcTcd as part of tlie jienalty ” (1). llecause the object 
of the p(‘nalty is to secure him to whom it is given against 
all damage arising from ilefault. Now one of the most 
obvious sources of damage is the loss of interest on the sum 
due(/). In one case (w) wdiere interest was allow c*d in an 
action on a bond, it is not stated that there w^as any {)enalty 
as there was in the insitance last cited; but as the case was 
decided by Lord Ellenborough, and clejirly did not come 
within any of the rides laid down by^ himself four y(‘ars j)re- 
viously (?i), it may fairly be concluded that the bond was 
drawn in the ordimary form, so as to account for the ilecisioii. 
Where the defendants bound thcinselvcs to pay loOOL in 
goods, by three eipial jifiyments, at -three, live, and seven 
months; "in failure of which we acknowledge and hereby 
render ourselves liable to be sued and proceeded against /or 
the amount it was held that the instrument did not i^arry 
interest, on the ground that it had not the eff(*ct of a bond; 
as there was no penalty, and the parties were bound on\y in 
the amount which was to be actually paid (o). And in llotjan 
V. Page (p), it was decided that a single bond did not carry 
interest. 

Formerly it w'as thought, where a sum of money was agreed 
to be paid on a particular day, that on default interest 
from that day might be recovered without any ex[)ress or 


('<) Davis V. Sniythf 8 M. & W. 
399 . 

(./) 3 Taunt. 161. 

{k) Per 13ayley, J., Cameron v. 
Smith, 2 B. & A. 3ok 

(/) Fanmhar v. Morris, 7 T. 11. 
124. 


(m) lldlier v. Franklin, 1 Stark. 
291. 

{n) Cation v. Bratjfj, 15 Bast, 
223. 

(o) Foster v. W€Sto7i, 6 
709. 

(p) 1 B. & P. 337. 
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implied contract to that effect (q). But this doctrine has now 
been over-ruled (r). It has, however, been always held that 
where, by an award, money is made payable on a certain 
day, interest ought to be allowed Ironi that day, if payriieiit 
was dctnnndcd at the place appointed (s). I cannot, on prin- 
ciple, explain this exception. . Many apparent exceptions to 
the rule, that interest -is only recoverable in the cases just 
mentioned, may be explained by distinguishing between in- 
terest recovered as part of the debt, and interest recovered 
as damages for its detention. For instance, interest on a 
dej)osit may be recovered, if laid as special damage in an 
action for breach of agreement to sell an estate (t). So it 
may he allowed as damages in an ^ction on a mortgage deed, 
after the day of default (n ) ; or upon a contract to pay money 
upon a particular day («) ; or u])on a covenant to indemnify a 
surety (lo). And it is laid down as a general rule, that 
although it be not due CtV contractu, a party may bo entitled 
to damages in the form of interest where there has been long 
delay, under vexations and oy>pressive circnmslaiiees, in the 
payment of what is due under the contract (.r). 

Jiiterest cannot be recovered as sneh in an Jiction against 
the vendor of an estate, the sale of wdiich has gone off, for rc- 
<;overy of the deposit which has beem lying idle (?/) ; but it may 
be recovered as special damages for breach of the contract il’ 
so laid (,r). But the principjd and auctioneer stand on a 
different footing, and iikan action against the latter to recover 
the de[)osit paid to him, interest cannot be recovtjred, even 
as damages, unless perhaps after demand and refusal on the 
contract being rescinded (a). Not even when the auctioneer 
has made interest upon the money while in his hands; and 
although he was reipiested by one of the parties before the 


(7) Hlannj v. Hendrick, *2 Bl. 
701 ; 3 Wils. 205, S. C. ; Sldideif 
V. Hmiimond, 5 Esp. 114; Chtdie 
V. /hike, of York, 0 Ksp. 4.5; Ih 
llarifhmd\. Ihiwtrhonk, 1 (Jiimi)b. 
50 ; Moiuitford v. Willcs, 2 B. & 
r. 337. 

p) Gordon V. ^ican, 12 East, 
41i) ; Hiijtjins v. Sargent, 2 B. & 
348 ; Page v. Netcman, 9 B. & 
378 ; Foster v. BVif/w/i, 0 Bingli. 
378. 

b'f) Pinhorn v. Tuckington, 3 
4t58 ; Ghnrv/u r v. Stringer, 
2 B.A All. 777 ; Johnsonx. Durant, 
k P. 327. 

{() Ih' /u'rnidiK V. Il'ww/, 3 
(*aiui)l>. 258 ; Parqnhar v. Fartcg, 
7 Taunt. 592. 


(«) Dickenson v. Harrison, 4 
Prire, 282 ; Atkinson, v. Jones, 2 
A. & E. 439 ; /V/f’C v. 0. IP. Fait 10 . 
Co. IG M. k W. 244. 

(r) l^a/^'m.«^ v. Morgan, 0 C. & 

P. GGt. 

t'/t') Petre V. Dunconibe, 20 L. J. 

Q. B. 242 ; 2 L. M. & P. 107, 

S. 0. 

(x) HiUhouse v. Davis, 1 ]\r. & 
S. 109; Arnott v. Fedjern, 3Bingh. 
353. 

(If) Fradshaw v. Dennett, ti C. 
P. 48 ; Maberley v. Robins, 5 
Taunt. G25. 

{z) Dc IkrnaliS v. ITont/, 3 
(’aiupli. 258 ; Fai’qidiar \. Farinf, 
7 Taunt. 592. 

{a) Lee v. Mann, 8 Taunt. 45. 
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completion of the contract to invest it ( 6 ). Interest is not due 

as such in an action for money secured on mortgage, after 

day of default, without covenants to pay interest, but may he 

recovered as damages (c). Nor in an action lor money lent, 

unless there lias been an usage to that effect (d); or for money 

had and received (e), even though by the course of dealing 

between the defendant and tlic person from whom the money 

was received to the plaintiff’s use, the sum would have borne 

interest; for “no right passed to the plaintiff but a right to 

demand the sum actually in defendant’s hands ” (/). And it 

makes no difference that tlic money has been obtained by 

fraud (< 7 ). Nor in actions for money paid {h ) ; or on an account 

stated (/); or for goods ^Id, even though to he paid for on 

a particular day (j), though it is otherwise wdiere payment 

was to he made by a hill (k). Nor in an action for work and 

labour (i); nor on money lying with a banker (m); nor upon 

a poli(T of •insurance (n). Interest is not recoverable as such Foivinn ju( 4 f 

in an action upon a foreign judgment, wliere the subject of 

the claim is not one which w'ould bear interest in Ibis 

country (o). But it may bc‘ left to the jury to say, wbether 

the plaintiff has used jirojicr means to tind out tlie defendant 

and enforce the judgment; and if they find for him, they 

may give such interest as they wish (;>). 

Interest does not rKii after a tender (^). And where a T.iuUr; puy 
defendant, sued upon a debt which bears interest, wishes to 
pay money into court, he must pay the interest up to the 
time of the payment into court. If he merely }>ay interest up 
to the commcnce^nent of the action, the plaintiff may proceed 
for the difference (r). 


(b) JInrimiton v. Ilayyavt^ 1 13. 
ic Ad. rrn. 

{c) AvfCj p. 72. 

{(1) Calttni V. Bnujtjy li3 K;ist, 
2253 ; v. l*idon^ t 13. & C. 

72:i. 

(V) Walker v. Condahh’^ 1 13. iS: 
r. 30(5. 

(/) Fri'thlhig v. Schnulcr, 2 13. 
N. C. 71). 

ig) Crockford v. Winter^ 1 
Camph. 121. 

(/t) Carr v. Edvuirds^ 3 SUirk. 
132 ; Hick^ v. Marec.n, 5 (\ & P. 
493. 

(/) Nlclwl V. Thompson^ 1 Camph. 
52 n. ; ChaJi^ v. JJakc of Yurk^ (> 
Kap. 45 ; Blancg v. Hendrirk, 2 
131. 701 ; ronfra, Dvor-riilod per 
Al)])()tt, C. J., 2 13. & C. 349. 

{j) (fordoii V. Swan, 12 Ka.st, 
419 ; Monnfford v. Wdles, 2 13. k 
P. 337, merely decides that if the 


jury .allow iiitcrcHt, (which they 
clwirly may do ;is tlain.ages,) ihes 
Court will not disturb their verdiot. 
S(Kj 2 C.aiiipb. 429. 

(k) See ante, p. 70. 

(l) Trelawnnj v. Thonia^, I II. 
131. 303 ; Mihom v. lfai/w(A'd, 9 
Pri. 134. 

(w) Fdirards v. Verc, 5 13. k 
Ad. 282. • 

(«) Kingdon v. AVhiimh, 1 
Canipb. 518 ; Ua'in V. Case, 3 C. & 
P. 49(3. 

( 0 ) Doran v. (/Reilly, 3 Pri. 
250 ; Atkinson v. Lord Rraybrooke, 
4 Cainpb. 380. 

(p) AMdamap^c.s it would appear. 
liana v. Dalzell, 3 C. & P. 370 ; 
M'Clnrey. Dnnkin, 1 East, 430. 

( 7 ) Dint V. Diiun, 3 Canud). 
296. 

(»•) Kidd V. Walker, 2 13. k Ad. 
705. 
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Interest must, in all other cases, be calculated up to the 
time of signing judgment («). Judgment is considered to be 
signed for this purpose, when the incipitur is entered in the 
Master’s book. The moment that entry is made, the plaintiff 
is entitled to receive his debt and damages, and an unascer- 
tained amount of costs. And this right is not aflFected by an 
alteration made in the amount at a subsequent period upon a 
motion (/). 

Interest recovered at law is always bl. per cent. (m). Where 
a contract has been made abroad, it will bear interest at the 
forc'ign rate till judgment signed, but cidy the legal interest 
of per cent, from the time of signing judgment (r?). 

11. As to the cases in which interest is given by statute, 
3 & 4 W. IV. c. 42, s. 28, enacts, “ mat upon all debts or sums 
certain payable at a certain time or otherwise, the jury on the 
trial of any issue, or on any iiKpiisition of damage, may, if they 
shall think lit, allow interest to the creditor, ata«rate not ex- 
ceeding the current rate of interest, from the time when such 
debts or sums certain were payable, if such debts or sums be 
])ayahlc by \irtue of some written instrument at a certain 
time, or if payable otherwise, then from the time wlnai demand 
of payment shall have been made in writing, so as such de- 
mand shall give notice to the debtor that interest will be 
claimed from the date of such demand, until the term of j)ay- 
ment. Provided that interest shall be payable in all cases 
in which it is now payal^Ic by law.” 

S. 2J). The jury on the trial of any issue, or on any 
inquisition of djimage, may, if they shall think fit, give damages 
in the nature of interest, over and above the value of tlie 
goods at the time of the conversion or seizure, in all actions 
of trover or trespass de bonis as[)ortatis, and over and above 
all money recoverable in all actions on policies of insurance 
made after the passing of this Act.” 

lliider s. 28, a sum will be considered certain, when it can 
be qiade so by calculation (ic). Therefore where a party had 
paid a number of excessive charges to a railway company 
under protest, and sued for the balance, it was held that he 
might recoveV interest upon it, having made a ])roper written 
demand (x),^ But where a |)arty agreed to pay money by a 
letter in which the following \vords occurred, “1 shall pay all the 
principal, interest, and costs through a friend of mine in L., to 


(s) Jiubinson v. Bland ^ 4 Burr. 
1081. 

{() Fisher v. Buddinaj 3 Sco. N. 
R. 51t>. 

\u) Su^d. V*. & P. 816 ; Upton 
V. Lord FerrerSy 5 Vcs. 803. 

(v) Jlodilf/ y. BeUnmif 2 Burr. 


1096. As to interest on foreign 
bills, see more fully posty tit. Bills. 

(m;) Harper y, Iftf/iams, 4 Q. B. 
219, 224. 

{x) Edwards v. Q, IP. Railw, Co, 
11 0. B. 588. 
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whom a transfer of all the securities will have to be made; 
the cash will be ready, if the securities will, on the lOth 
inst.” ; the securities were in the plaintiff’s hands, and were 
not ready for transfer till sonic time after the 16th, and the 
transfer never was eifected : it was held that this did not 

amount to a promise to pay on a day certain. It was also 
decided in the same case tliat an accejitonce of the above offer, 
and a subsecpicnt letter concluding, “ Will you be good enough 
to inform us what you now propose to do ; you are aware 
that we hold your undertaking,” did not amount to a demand 
in writing under the above section (y). A demand, however, 
will be a suDicient compliance with the statute, although it 
does not follow its very words, if it gives the defendant sub- 
stantial notice that if he keeps the plaintiff’s money longer 
in his liands, he will be held liable for interest u])on it, from 
the time lie is served with the demand till the time of payment 
of the jirineipal. Accordingly, where the notice stated that the 
])laintiff would expect interest from a jicriod considerably 
anterior to the date of his letter, it was held sutheient {z). 

Where the tlefendant is entitled to notice of action under 
any statute, it seems that the notice must contain a demand 
of interest. Ihit this defence can only be set u]> where the 
want of notice has been j>loadcd specially. And in such a 
case, if the action and ,all matters in difference have .been 
referred to an arbitrator, he may give interest, whether it 
was demanded in the notice of action or not (a). 

Wherever interest is solely given by this statute, the jury 
are left entir(!ly to their own discretion whether they will 
grant it or not, and wliere they think fit to withhold it, the 
CJourt will not interfere. Therefore, •where tlie agreement 
was to pay a debt by half-yearly instalments on specified 
days, ^'with interest for the same sums at the rate of .5?. per 
cent, per annum, to be reckoned from the 1st October then 
next, until the day of payment thereof, such interest to be 
jiaid by equal half-yearly payments,” it was decided that 
interest upon the arrears of interest could not be allowed at 
common law ; that it might be given under the stat. 3 & 4 
W. IV. c. 42, s. 28, but that as the jury had reftised to allow 
it, the propriety of their decision could not be cpi^stioned (6). 
Nor can their decision be questioned, though they give 
interest at T)?. per cent, when this is higher than the current 
rate of interest at the time (c). 

Interest can only be given under this statute by the jury. 

(?/) Harper Y.WUliamSyUhimp, (6) Attwood v. Taylor y 1 M. & 

(z) Mowatt V. Lord Londes- Q. 279. 
borouffhy 3 E. & B. 304 ; 4 ibid. 1. (c) Mowatt v. Lord Londes^ 

(rt) EdwardsY. G. W. Raiho. Co., boromjhy 4 E. & 13. 12. 

11 C. B. 688. 
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Accordingly, where a plaintiiF, after making a demand for the 
cxj)ress ])urposc of obtaining interest, consented to a compro- 
mise which dejirived him of his right to go before a jury, 
without stij)ulating for interest, he was held to have lost his 
right to it id). 

iiitcroHt upon III. As to interest upon judgments, it is enacted by 1 & 2 
juaifiniints. V\ct. e. 110, s. 17, that every judgment debt shall carry inte- 
rest at the rate of il. per cent, from the time of entering up the 
judgment, or from the time of the commencement of the act. 
The judgments named in this section are judgments of the 
superior courts of Westminster; and the act ccpially applies 
to all such judgments, whether against the defclidant, for the 
subject-matter of the suit, or against the j»laintiff for costs (c). 

The time of entering u]) judgment for the purpose of this 
act is from tlie entr}’^ of the incipitur in the ISI aster’s book, 
and not from the final com])letion of the judgment after the 
taxation of costs (/). 

hi w;cs«»t orr..r, W'here a writ of error is brought upon a judgment, it was 
formerly discretionary with the Court above to grant interest on 
the judgment of the (’oiirt below. Ihit u(»w, by 3 & I W. IV. 
V. 12, s. .3(1, “ if any person shall sue out any writ of error ii])on 
any judgment whatsoever given in any (’ourt, in any action 
ptTsonal, and tlie Court of error sliall give judgment for tlie 
defendant tliereon, then interest shalhbe allow ed b\ the Court of 
error for such time as execution has been delayed by such writ 
of error for the delaying thereof.” ’Phis statute is imperative, 
and interest will be calculated at 1/. })er cent, (f/); and may he 
awarded by the House of Lords (//). 

{(f) Ih'n'iiKftitn Philliimy 1 M. N. li. f>lCt ; Nt^icfot} v. ffranff June. 
& W. 18. ' fiailic. Co. 10 iAI. k AV. 

y') l*itch(T V. Jiohcrt»j 2 Dowl. {(/) Levy v. Lanyridr/Cy 4 M. 

N. S. IV.)4 ; Ncivltfn V. ComfiK/ttfim, AV. 1)07. 

17 L. .1. (J. i\ 288 . ‘ ’ {h) (farhiiul v. CurCdr, 5 Cl. & 

{/) Fisher V. Duddini/y 3 Sco. F. 3.55. 
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CONTRACTS OF SALE. 


I. Contracts for sale of chatteh, \ 

1. Actions for price of f/oods 

received. 

2. Actions for not acceptintj \ 

(foods. ; 

for not accepting ■ 

stock or shares. 

3. Actions for not deliverbig 1 

goods. . ! 

. Actions for not replacing ■ 

stock. ‘ 


t. Actions on toarranty. 

II. Contracts for sale of land. 
. Actions for refnsal to conoey. 
5. Action.^ for refusal to accept 
land. 

Action.^ on corcnant for title. 

Actions on coeenani for quiet 
enjoyment. 

Actions on covenant against 
inctiin/jrances. 


Under the general head of contracts of sale may he con- 
sidered several forms of action, the damages in which are 
governed hy aiiulogons principles. They arc not only the most 
ordinary; but the rules connected with them arc the simplest, 
and therefore the most proper to commence with. 

Contracts of sale may give rise to actions hy the vendor 
against the vendee, or vice versd: thii vendor may sue the 
vendee for default in payment, or for a refusal to accept; the 
vendee may sue the vendor for a refusal to deliver, or for a 
hr{‘ach of warranty as to the (piality of the article. Differences 
will also arise according to the subject-matter of the contract, 
which may relate to chattels, such as goods, shares, or stock, 
or to land. Each of tlieselKll rc(pure a separate examination. 

I . Sales of goods. 

1 . Whore tlic vendee has actually received the goods, of DlMIKl^OK vvlicrc 
course the action can only he for the j)ricc. This case pro- 
seiits no difficulty ; the price is generally ascertained by the 
contract, or is settled by the jury at the fair value of the 
article. Claims for interest will be regulated by the principles 
laid down in the preceding chajjter (a). On the other hand, 
tlie defendant may allege that the article is inferior to tliat for 
which he had bargained, and may claim a reduction of damages 
on that account. The principles upon this point have also 


(rt) AniCj pp. 69 — 76. 
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Actions for not Accepting Ooods^ 

been discussed at sufficient length in a previous part of this 
work (b). 

Even where no delivery to the defendant has been, or can 
be made, as, for instance, where the sale was of a specific 
quantity of butter, which was lost by shipwreck, the plaintiff 
may recover the full i)rice in an action for goods bargained and 
sold, if the property hfw passed to the defendant (c). Where 
goods are sold, to be paid for- by a bill, which is not given, 
assumpsit for goods sold and delivered cannot be maintained 
before the time at which the bill, if given, would have fallen 
due. But the plaintiff may sue at once for the breach of the 
special agreement (d); and will recover the whole^imount of the 
bill (e). It has been suggested in America, that there ought 
to be a rebate of interest in proportion to the stipulated period 
of credit (/). 

2. The defendant may refuse to accept the goods. In this 
case, if tlic property has passed to him, the vendor may at 
his option consider the contract of sale as still unbroken, and 
recover their entire price in an action for goods bargained and 
sold, even though they have not been delivered (g). He may 
on the other hand, after the time for acceptance has expired, 
or any other essential condition has been broken, sue for 
breach of the contract, even after he has resold the goods (h). 
In tjic latter case, the measure of (jamages is the difference 
between the contract price and the market price at the time 
when the contract ought to have been completed (t), for the 
seller may take his ]|oods into the market and obtain the 
current jirice for them (J), Accordingly where a contract was 
made early in January, to supply a quantity of corn “to be 
delivered at Birmingham as soon as vessels could be obtained,” 
and on the 2()th January defendant gave notice to the plaintiff 
that he would not accept it if delivered ; it was at that time 
on its way to B., and on its arrival there the defendant was 
recpiired to accept it, and refused, upon which the action Avas 
brqnght ; the question was, whether the damages should be 
calculated according to the mark^l^ricc on the 26th January, 
when the notice was giATii, or the price on the last day when 


(b) Anfe, p, 42. 

(c) Alexander v. Gardner. 1 
Bingh. N. C. t)71. 

(<Z) Musacn v. iV/ce, 4 East, 
147. 

(f) Jfutchhmn v, JieuL 3 Oampb. 
329. 

(/) Hanna v. Mills, 21 Wend. 
90. 

• (</) Graham v. Jackson, 14 East, 

498. 

(h) Maclean v. Dunn, 4 Bingh. 


722. It was decided by Lord Ellen- 
borongh that an action for goods 
bargained and sold would bo main- 
tainable, even after a resale by the 
plaintiff. Martens v. Adcock, 4 
Esp. 251, but this case, after being 
several times doubted, lias been over- 
ruled. Lamond v. Daval, 9 Q. B. 
1030. 

(t) Boorman v. Nash^ 9 B. & C. 
145. 

(i) Per Cur,, 8 Q. B. 810. 
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the contract could have been completed, viz., when the wheat 
was tendered for acceptance. Thfe latter was held to be the 
proper rule. Lord Abinger, C. B., said, " The proper period 
at which to calculate the damages was when the defendant 
ought to have received the goods. The original contract was 
in no way modified by the notice, and the plaintiffs were not 
bound then to sell in order to reduce the damages.’* And 
Parke, B., said, '‘The notice amounts to nothing until the 
time when the buyer ought to receive the goods, unless the 
seller acts on it in the mean time, and rescinds the con- 
tract ” (k). In the same case Parke, B., stated his opinion 
that no actioji would have lain for breach of contract upon 
the mere receipt of tlie notice, but that the plaintiff was bound 
to wait until the time arrived for the deliuery of the wheat, 
to see whether the defendant would then receive it. This 
position, however, has been denied by the Queen’s Bench, and 
they have laid it down, that wliere a refusal to perform a 
contract can be proved by evidence, which sliows that the 
party has utterly renounced the contract, or has put it out of 
his own power to ])crform it, the injured i)arty may at his 
option sue at onc'o, or wait till the time when the act was to 
be done (Z). A similar decision was given in a previous case, 
the facts of which were as follows. The j)laintifls entcreil 
into a contract to sujiply a railway company with 3!)0() tons 
of cast-iron chairs, to he supplied from time to time and paid 
for on delivory. They received and paid for a certain ))ortiou. 
Others were received at periods later than those specified at 
the request of the company’s agent, and finally the plaintiffs 
were directed not to supply any more, as the defendants had 
no occasion for them, and would not accept or pay for them. 
A large quantity of the chairs were in consequence never 
manufactured or tendered ; the declaration stated willingness 
to perform the contract, but that the defendants refused to 
accept the residue of the chairs, and discharged and prevented 
the plaintiffs from supplying it. It appeared that the plaintiffs 
had, for the purpose of MKlling their contract, catered into 
arrangements with iron founders for the supjily of iron, and 
enlarged their own foundry. They had also miMle a sub-con- 
tract for the supply of a certain number of chairs, which they 
had to pay .500^. to get rid of. The judge told the jury, the 
plaintiffs should be put into the same position as tliey would 
have been if they had been permitted to complete the contract. 
The jury gave 1800?. damages. It was held, that where in 
the case of an executory contract the purchaser gives notice 
not to manufacture any more of the goods, as he will not 

• 

(^) Philpotts V, EvanSj 6 M. & (1) Iloclisier v. De Laiour^ 2 E. 

W. 475. & B. 678. 
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accept or pay for them« the vendor, having been desirous and 
able to fulfil the contract, may sue at once without manufac- 
turing or tendering the rest. Also that the damages were 
not excessive, as <he jury were justified in taking into their 
calculation all the chairs w'hich remained to be delivered, and 
which the defendants refused to accept (tn). Of course 
where there is no difference between the contract and market 
price, or where the difference is in favour of the plaintiff, 
damages can only be nominal (n). 

In the absence of any express stipulation, it is the duty of 
the buyer to carry away the goods bought within a reasonable 
time, and if he neglects to do so, the seller may charge him 
warehouse room, or bring an aetion for not remo\ing them 
should he be prejjidiced by the delay. But he is not entitled 
to sell them (o). 

Exactly the same rule prevails where the contract is for 
the purchase of stock or shares. In one ease (p), it seems to 
liavc been thought, that in an action for not accepting shares, 
the difference between the contract price, and that on the 
day when they were re-sold by the plaintiff, if at a reason- 
able time after the repudiation of the contract, and not that 
on the day of the breach, was to be the measure of damages. 
But it has been decided by a later casc(fj), that as there 
is no obligation on the part of the vendor to sell at all, so 
if he refrain from selling at the time of the breach, he 
takes upon himself all risk arising from further dejireci- 
ntioii. When there have been several refusals to aeccj)t, 
and negotiations on the subject arc still kept up, it will be 
for the jury to decide on what day the contract was finally 
repudiated (r). , 

Where the contract is for the delivery of scrip shares 
which arc not in existence and known not to be so, this limits 
the time for performing the contract to the first day on which 
the thing contracted for is in esse. Till that day arrives 
iieitlier jiarty can rescind it without the assent of the other. 
Therefore if the vendee repudiate the contract before the 
issuing of the scrip, &c., the vendor may still tender it on 
the first day it is issued, and damages will be computed from 
that time, and not from the date of the first refusal to 
accept (j). But a contract or order for shares must be under- 
stood to be a contract for whatever is understood by that 


(a«) Corf V. Amdeigate Railw. 
Co. 17 Q. B. 127 ; 20 L. J. Q. B. 
460, S. C. 

{n) Vtduy v. OaJdey^ 16 Q. B. 
041. , 

(o) Greaves VfAshlin, 3 Campb. 
426. 


(p) Stewart v. Cauty^ 8 M. & W. 
160. 

{q) Pott V. FlaJtKer^ 5 Ra. Ca. 
85 ; 16 L. J. Q. B. 366, S. 0. 

(r) Barncd v. JlamUtony 2 Rail. 
Ca. 624. 

(«) Pott V. FlatkiTf fibi sup. 
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vroti, in reference to the particular thing bargained for(«). 

Therefore where the defendant contracted to sell plaintiff 
shares in a projected railway^ there being at the time neither 
scrip nor shares in existence, but he being possessed of a letter 
of allotment entitling him to be a shareholder; on the 12th 
of August he refused to perform his contract, and in October 
the scrip was issued ; it was held that as he might have 
performed his contract by handing over the letter of allot- 
ment, the contract was broken in August, and that the 
damages must be calculated from that day, and not from tlic 
time in October when the scrip was issued («). 

Of course the purchaser may bind himself absolutely to 
pay for the chattel contracted for, whether he accepts it or 
not. Defendants agree to buy iron from the plaintiffs, j)ro- 
mising to pay for it on the 30th of April, if the delivery was 
not required before that day. In an action for breach of this 
contract, it was held that the jury should give the full price 
of the iron, though no specific iron had been appropriated by 
the plaintiffs (»). 

3. Where the action is by the vendee against the vendor Damajfos for 
for not delheriiig goods, and no payment has been made, the 
rule as to damages is the same as in the case last discussed. 

Their measure is the differeiiee between tin* contract jirice, 
and that which goods of a similar description and <pmlity*bore 
at the time when they ought to have been delivered, lleeause 
the plaintiff has the money in his ])osse»sion, and might have 
purchased other goods of a like cpiality the very day after the 
contract w'as broken (a*). And the same doctrine prevails in 
cases where the contract is to be ]ierformed on a certain day, 
and before that time the vendor declines to carry it out. The 
defendant had agreed to supply the plaintiff with a certain 
quantity of tallow, to be delivered in all December, at 65s, 
per cwt. On October 1st, when tallow was 7 Is. per cwt., the 
defendant apprised the plaintiff that the goods were sold to 
another, and that he would not execute the contract. On flie 
31st December the price of tallow was 81.?. per cwt. It was 
held that the damages sliould be regulated by (he price on 
the 31st December. The Oourt said, that the contract being 
mutually made could only be dissolved by the couseVit of both 
pi^rties. The defendant had all the month of December to 
deliver the tallow in, and the plaintiff was bound to receive 
it until after the 31st. It was said that the plaintiff might 
have bought Qtlicr tallow in the market : the answer is, he 

(t) Mitchell T. Newhall^ 15 M. (v) Dumlop v. GrotCf 2 G. & K. 

& W. 308 ; Lmwrt v. Heath, ib. 153. 

486. {w) Gainsford v. CarrolK 2 B. 

(«) Tempest v. Kilner, 3 C. B. & C. 624 ; pet' Cur. Barrow v. 

249. Arnavd, 8 Q. B 609. 
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was not bound to do so; but further^ the defendant might 
have bought other tallow in the market on the 1 st October, 
or any other subsequent day, and have delivered it if he 
would (a?). 

But where the vendor has before the day put it out of his 
own power to fulfil the contract, as in the case of specific 
goods, by selling themi(y); or has refused to fulfil his con- 
tract in 'sucli a manner as amounts to an utter renunciation 
of it (s ) ; the vendee may, if he wish, treat the contract as 
rescinded and sue upon it at once. In such a case the 
damages would be estimated according to the price of the 
goods at the time of the act, upon which he elected to con- 
sider the agreement as broken. 

In all these cases there was a stated time fixed for the' 
completion of the contract. Where there is no time fixed, 
damages will be calculated from the period at which the 
defendant refuses to perform it. Such a refusal leaves no 
further locus pcenitentice to himself, and of course the plaiutifi* 
cannot treat the agreement as any longer subsisting. There- 
fore where in such a case the defendant sold the goods to a 
third ])arty, the measure of damages was held to be the 
difTerence between the contract ])rice, and the price at which 
they were sold (a). And in a similar case, where tlic j)laintiff 
wrote, “ I beg to give you notice, that I am prepared to take 
up tlic fifty new Bradfords I purchased of you on the 3rd of 
February last; and if, those scrips are not delivered to me on 
or before the lOth inst., 1 shall buy them in against you, 
and debit you with the difference ; *’ Held, that as the ]>laintiff 
had given the defendant till tlic 10th to deliver the shares, 
he was not entitled to calculate the damages with regard to 
any amount the shares might have sold for subscipiently to 
the 10th (ft). 

Where, however, the contract is to supply goods of a 
nature which cannot be procured at once by going into the 
mfirket, and special damage has been incurred in consequence, 
it may be recovered. An action was brought against the 
defendants ^for not fulfilling a contract to fit up certain 
machinery within a reasonable time. The declaration laid as 
special damage the loss of time of the plaintiffs apprentices, 
who were in consequence kept unemployed; and also the loss 
they had incurred by being unable to perform a contract 
entered into with another firm for the supply of bobbin. It 


(x) Leigh V. Paterson, 8 Taunt. 
540 ; affirmed, PhilpoUs v. Evans, 

kvr. m. 

(»/) BowdeU y . Parsons 10 Eimt, 
359. 

(r) Ripleg v. M*Olnre, 4 Bxch. 


345 ; ffochstcr v. l)e honour, 2 E. 
& B. 678. 

(tt) Greaves v. Ashlin, 3 Gampb. 
426. 

ih) Shaw V. HoUantl, 15 M. & 
W. 136. 
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appeared that this contract being for the sale of goods above 
the value of 10/. was not valid, for want of writing, under 
the Statute of Frauds. The first item of damage was allowed 
without question. As to the second, Alderson, B., said, 
“ The defendants undertook to perform a contract within a 
reasonable time, and failed to do so; the plaintiffs say, ‘We 
should have made certain profits had the contract been per- 
formed.* . The jury are not bound to adopt any specific 
contract that may have been made; but if reasonable evidence 
is given that the amount of profit w'ould have been made 
ns claimed, the damages may be assessed accordingly *' (c). 

In the ca^cs jibovc dis(‘ussed, no j)aymeiit has been made 
for the goods, and on this ground they were distinguished 
from actions for not replacing stock, because in that case, the 
borrower holds in his hands the money of the lender, and 
thereby pre\ cuts him from using it altogether (</). Accord- 
ingly, where there has been a loan of stock, and a breach of 
the agreement to rcj)lace it, the measure of damages is held 
to be the whole ^ aluc of the stock lent, taken at such a rate 
as will indemnify the plaintiff. Therefore, where the stf)ck 
has risen since the time appointed for the transfer, it will be 
taken at its price on or before the day of trial (e). And it is 
no answer to say that the defendant may be j)rejudiccd by 
the plaintiffs delaying ta bring the action ; for it is hi5 own 
fault that he does not perform his engagement at the time ; 
or he may replace it at any time aftorwards, so as to a\ail 
himself of a rising market (/). lii one case where it had 
fallen, it was estimated at its price on the day it ought to 
haA c been replaced (g) ; and in another case, where no day 
was named for its replacement, and it Iiad fallen in ^alue, at 
its i)rice on the day it was trarisferrci to the borrower (h). 
But the ])laiiitiff cannot recover the highest price which the 
stock had reached at any intermediate day (i), because such 
a measure involves the assumption that he would have sold 
out upon that day, which is purely speculative profit. Nor 
can he claim damages for any profit which he might have 
made had he possessed the stock, at all events unless his 
wish to havp it back for that express jiurpose was distinctly 
communicated to the defendant. Therefore, when fhe plaintiff 
lent a Five per cent, stock, which was to be replaced on a fixed 


(c) Waterax. Towers^ 8 fixcli. 401. 

(d) Per CV..2 B. & C. 623. 

{e) Downs v. Hack, 1 Stark. 
204 ; Harrtson v. Harrison, 1 C. 
& P. 412 ; Shepherd v. Johnson, 
2 East, 211; Owen v. Rowth, 14 
C. B. 327. In the last case the rule 
stated in the text was laid down as 


the invariable one, without any re- 
ference to a rise or fall in the price. 
(/) Per Grose, J., 2 East, 212. 
(p) Sanders v. Kentish, 8 T. R. 
162 ; see 2 East, 212. * 

{h) Forrest v. Shoes, 4 Ves. 492. 
(?) M'Ai'thur V. Ld, Seaforth, 
2 Taunt. 257. 
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day, and after that day government gave the holders an option 
to be paid off at par, or to commute their stock for Three per 
cents ; the plaintiff expressed to the defendant a wish to 
have the stock replaced, that he might he paid at par, but no 
wish to take the new stock ; Held that he was not entitled to 
recover the price of so much Three per cent. Stock as he 
might have obtained in exchange for his Five per cents (f). 

In the case cited, the profits claimed were both .contingent 
in their nature, and collateral to the breach of contract. But 
where a bond was given to secure the replacement of stock, 
and payment in the meantime of sums equal to the interest 
and dividends, and ji bonus was afterwards declared upon the 
stock, it was held by Sir John Leach, M. R., that in equity, and 
perhaps even at law, the lender was entitled to be placed in the 
same situation as if the stock had remained in his name, and 
was therefore entitled to the replacement of the original stock, 
increased by the amount of the bonus, and to dividends in the 
meantime as well upon the bonus as upon the original stock (k). 

The rules established in the case of a loan of stock were 
held to be equally apidicablc where the iojm was of mining 
shares (1). There aj)pears to be a great similarity between 
these cases and that of a contract for the purchase of goods, 
in whifh payment is made beforehand. The plaintiff is 
equally kept out of his money, and therefore equally unable 
to protect himself by going into the market to buy that which 
the defendant has agreed to sell him. The defendant has 
equally the use of the plaintiff’s ])rof)erty, and is therefore 
able to make all the profit by means of it, which the plaintiff 
could have made. If the case is to be governed by exactly 
the same rules as that of stock, it will require no further dis- 
cussion. But upon Jjiis point there seems to be very little 
agreement. In America, the Courts of the different States 
are in hopeless conflict. In New York, the value of the 
article is taken at the highest price between the time fixed by 
contract and the time of trial (m), unless there has been 
undue delay on the part of the plaintiff in prosecuting his 
claim by action. In such a case the Court was inclined to 
think the rule of damages should be the value of the article 
at the commencement of the breach (u). In Connecticut it is 
held that in an action for breach of agreement to deliver, 
where the money is paid beforehand, the plaintiff may in any 
case recover the money paid and interest upon it (o) ; while 

(jf) M*A}ihur V. Seaforthf uhi (m) 3 Cowea, 

sup. 82. 

i {1c) Vaughan v. Wood. 1 Myl. (m) Clark v. Pinney. 7 Cowen, 
&K. 403. 681. 

(/) Ch/om V. Jlouthf 14 C. B. (o) Bush v. Cornfield. 2 Conn. 
327. 485. 
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in Pennsylvania, the Court take tlie distinction between an ac- 
tion for breach of the contract, and an action for money had 
and received, on the ground of failure of consideration. In the 
former case they hold that the value of the article at or about the 
time it ought to be delivered is the measure of damages, even 
though that value be less than the sum paid. In the latter 
case the money paid may be recovered (p). The only two Enffiishdoci- 
cases in England which touch the subject specifically do not 
tend to clear it up very much. In tlic first the defciulant 
agreed in consideration of 2()2Z. I Os. to convey five mining 
shares, as soon as the books should be open. They opened 
on the 12th' of August, and the defendant refused to transfer. 

By that time the value of the shares had fallen to 175^ 

The action was for money had and received. Lord Mansfield 
held that only the value of the shares on the 12th of 
August was recoverable, saying, *‘that although the defen- 
dant received from the jdaintiff 202/. 10s., yet the dif- 
ference money only of 1/5/. was retained hy him against 
conscience, and therefore the plaintiff, cx cuquo ct bono, ought 
to recover no i^ore. If the five shares had been of more 
value, yet the plaintiff could only have recovered the 202/. 10s. 
in this form of action ” (</). So far as this case })rofesscs to 
decide that where a party utterly refuses to perform his con-* 
tract, he can n^tain any pari of the inom*y ])aid in consuk^ration 
t)f its performance, w'hen sued for money had and received, it 
maybe doubted whether it is lawnojir(r). This species of, 
action was in its infancy in Lord Mansfield's time, and he secyns 
not to have noticed the inconsistency of allowing the defendant 
to shelter himself, under the contract, from the effects of an 
action wliose very foundation was the fact of the contract 
being at an end. So far, however, as^the decision shows, by 
implication, that in an action on the contract, damages would 
be measured by the value of the article at the time of breach, 
it goes in support of the doctrine maintained in Pennsylvania. 

It must be observed that this decision, as affecting mining 
shares, is contrary to the very recent one of Oiren v. liouth («), 
unless a distinction be drawn between the case of a purchase 
of shares, .paid for in advance, and a loan of shares, to be 
returned on a given day. • 

It is difficult to discover what principle is to be extracted ^orewp v. cor- 
from a much later case than that just discussed. The defen- 
dants agreed to sell and deliver on board plaintiff’s vessel, at 
Odessa, a cyrtain (quantity of linseed at 305. per quarter. For 
half of this they were paid in advance, but on the arrival of 

Smethursi v. Woolsfon^ 5 (r) See Chitt. Cont. 543. 1 V^s. 

Watts & Serg. 106. See all these Saund. 269 (c) ; Aoon. 1 Stra. 407 ; 

cases in full, Sedg. Dam. 264 — 277. t6uf, 406, (n), 3rd edit. 

(?) DiUch 7. Warrm, 2 Burr.lOlO. («) 14 0* B. 3C7. 
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the vessel at Odessa the defendants refused to deliver the lin- 
seed. In February when the cargo would have arrived in 
England, if it had been delivered at Odessa, the price was 
from 47s. to 50s. At the time of trial it would have been 
about 56s. The defendants paid money into court sufficient 
to cover damages at the rate of 47s. The plaintiffs claimed 
to have them estimated at 56s. The jury fouud that the 
former sum was sufficient. On the motion for a new trial, 
(which was refused). Lord Abinger, C. B., explained the 
'grounds of the verdict as follows: “The plaintiffs "did not 
prove that they wanted this seed for any particular purpose, 
or that they sustained any peculiar injury from its non- 
delivery. The plaintiffs, however, insisted that they were 
entitled to the profits which they might possibly have made 
upon it, if it had been delivered. The jury appeared to me 
to wish to give no more than the money advanced, and the 
interest upon it. 1 am not aware of any rule for estimating 
damages for speculative profits, besides taking the interest on 
the money advanced. It was not proved that the plaintifis 
could have made more than .5 per cent. on. that money; or 
that they had not credit at their banker's to that extent, and 
thereby had sustained any inconvenience.” And Alderson, 

' B., said, “ The price at the time of notice was not the proper 
critericn for estimating the damages : tfor as the plaintifis had 
already parted with their money, they were not then in a 
situation to purchase o,ther seed. The more correct criterion 
is the price at the time the cargo would have arrived in due 
time, according to the contract; when if it had been delivered, 
the jdaiiitiffs would have been enabled to resell it. Another 
criterion is, to consider' the loss of the gain which the party 
woidd have made, if the contract had been complied with. 
In the present case, the loss which the plaintiffs have sustained 
arises from their being kept out of their money. That is a 
matter to be calculated by the interest of the money up to 
the time when, by the course of practice, the money could 
have been obtained out of court ”(«). It will be observed that 
the finding of ^ the jury in this case may have proceeded from 
either of two principles, which have nothing in common, and 
which are both sanctioned by the Court. They did, in fact, 
give damages proportioned to the price of the article at the 
time it ouglit to have been delivered to the plaintiffs, so as to 
be turned to profit. This is in accordance with the doctrine 
of rennsylvania, and of Dutch v. Warren. But whether 
they chose the sum because it did accord with that price, 
and were merely fortific^d in their conclusion by finding that 
it amounted to a return of principal and interest; or whether 

{t) mStartup V. Corfazziy 2 C. M. & R. 165. 
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they chose it because it amounted to principal and interest, 
without any reference to any other circumstance, we cannot tell. 

If the former was their reason, wc have the judgment of 
Alderson, B., that it was the more correct criterion. If the 
latter, we have also the opinion of the same Baron that it 
was anotlier criterion; and the judgment of Lord Abinger, 
who says that he was not aware of any other way of estimat- 
ing damages for speculative profits. This opinion, by-the- 
bye, is ^n remarkable accordance with that so recently 
thrown out by the Court of C. B., in the case of Fletcher 
V. Tayleur (m). 

Such is the unsettled state of the law upon the subject. Further discus- 
Mr. Sedgwicke is of opinion that the period of breach is the ^ “ ' 

true time, in all cases, for estimating the damages, unless it 
can be shown that the article was to be delivered for some 
specific object known to both parties at the time, and that 
thus a loss within the contemplation of both parties has been 
sustained (v). This doctrine cannot be maintained in Eng- 
land, if, as he also thinks, tliere is no solid reason for making 
any difference between stock and any other vendible com- 
modity. It is (jiiite settled that the price of stock may be 
taken at the time of trial (w). The cases may, however, be 
distinguished on the ground that stock may be supposed to 
he purchased rather as^ an investment than for resale,* while 
goods arc bought expressly to sell again. Consequently it maybe 
assumed that the former would have retpained in the possession 
of the buyer till the time of trial, while no such presumption can 
be raised in the latter case. If this be so, damages might fairly 
be calculated in regard to stock, at the price it bore at the 
time of trial ; in regard to goods, according to their price at 
the latest period when we could be sure they would have 
remained in the plaintiff’s hands, viz., the time they ought to 
have been delivered. This rule could produce no practical 
injustice, for if ever this price proved less than that paid, the 
plaintiff would have it in his power to treat the contratft as 
rescinded, and sue for money had and received, as oiva failure 
of consideration. ^ 

Whatevejr is finally settled to be the rule where goods have DamagcB when 
been paid for in advance, will equally api»ly where payment 
has been made by bills, as long as they are current. But diaiionourod. 
when they are dishonoured the vendor is just in the same 
position as if no bill had been give at all, and in an action 
against him,, only the difference of price can be recovered (x), 

4. In actions upon a warranty, the damages may depend Aotiousona 

, • 

(a) 17 C. B. 21. Ante,j)» W Valpy v. Oaheley, 16 Q. B. 

(i;) Sedg. Dam. 276. 041. 

(w) AtUCj p. 83. 
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Actions for Breach of Warranty. 

considerably upon the fact of the article having been returned 
or not; this will in many cases he a matter entirely at the 
option of the Tendor. If a specific article has been sold with 
a warranty, and is found not to answer it, the vendee cannot 
force the vendor to take it hack, after he has received it {y)y 
nor, it seems, can he even refuse to receive it {z). Where, 
however, the articles purchased are not ascertained when the 
bargain is made, the purchaser may refuse to receive them, 
or send them back, ha\ing only kept them a reasonable time 
to ascertain their insufficiency (a). 

When the thing sold has been returned, and no special 
loss has accrued, the damages consist of the ])nce paid (5). 
If, houe\er, no payment has been made, the damages could, 
it is apprehended, be merely nominal. As the contract is 
rescinded, no claim for the price could ever be made, and 
the hypothesis assumes that no other injury has taken place. 

Where the article has not been returned, the measure of 
damage will be the difference between its value, with the 
defect warranted against, and the value which it would have 
borne without that defect. It was formerly laid down that 
the measure wcfuld he the difference between the contract 
ptice, and that for which it would sell with its defect ((?)• 
But the weight of authority in England is strongly in favour 
of the rule as stated abo>e (d), and die doctrine in America 
is the same (c). Where the article has been resold by the 
purchaser, before the breach of warranty has been discovered, 
the price obtained at this second sale may be left to the jury, 
as a mode of estimating what the real \alue of the chattel, if 
jierfect, would have been; but the difference between this 
jirice and the purchase money cannot be given as specific 
damage, on account of the loss of profit which might have 
been made on it (/). 

It is quite clear that this rule docs complete justice where 
the stipulated price has been paid, and it is presumed that 
the tiame rule would apply where the ])rice had not been paid, 
as the purchaser would still be liable to an action for it. A 
(picstion might arise, however, as to the effect of a recovery 
for breach of w'arranty, supposing the purchaser to be sub- 
sequently sued for the price. The general rule in such cases 


iy) Street v. JSlayj 2 B. & Ad. 
456 , Oompertz v. Ventm^ 1 0. & 
M. 207. 

{£) Dawson v. Coll is, 10 C. B. 
62‘3. 

^(a) OkeU v. 1 Stark. 107; 
Street v. Dlaif^ ubt sup, 

ib) Caswell v. Coare, 1 Taunt. 
566 


(r) Caswell v. Coare^ ubi s/np, 
\d) See per Duller, J., 1 T. B. 
136 ; per Ld. Eldon, 0. J., Curtis 
V. Han nay, 3 Ebp. 82 ; Clare v. 
Maynard^ 6 A. & E. 519 ; Cox v. 
irok'er, ibid, 523, n. 

(r) Sedg. Dam. 293. 

(/) Clare v. Maymrd ; Cox v, 
Walke}\ ubi sup. 
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is, that the inferiority of the article may be given in evidence 
in reduction of damages (g). Could this be done under the 
circumstances supposed ? Take the case of a horse sold for 
lOOi. with a warranty, and assume that sum to be its real^ 
value if sound. It turns out to be unsound, and is resold for 
30^. The purchaser sues on his warranty, and recovers 70^. 
These sums make up the 100/. for which he is liable, and no 
injury is done him. But if, when sued for the price of the 
horse, could set up its unsoundness, so as to reduce the 
damages to 30/., it is plain that he would pocket /()/. by 
the transaction. It is conceived that he would be pre- 
cluded from doing so by the former recovery. It has, no 
doubt, been held in several cases, that it is no bar to an action 
for breach of contract iu the cpiality of a chattel, that its 
inferiority Inid been previously used in redneing the j)rico to 
be paid for it (A). But it by no means follows that the con- 
verse proposition is true. In both the cases cited in the 
note, the action was to reco^er on account of sonic special 
damage beyond the mere inferiority of the chattel, but 
arising out of it.. Such special damage could not have been 
given iu evidence, nor allowed for, in the former action ; and 
on this express ground the second action was permitted. 
But ill ail action on the warranty, the inferiority is the prin- 
cij)al ground of damage, though other matters may also 
come into consideration. Another decision, which at first 
sight appears more in point, will he f(i|ind etpially beside the 
(piestion. An action was brought by a servant for his wages, 
and it was held that his misconduct might be set up as an 
answer, though it had formed the ground of an action by his 
master, and he had been dismissed ou*account of it (i). But 
there the former action had been for seducing an apprentice 
to quit the plaintiff, not for any inferiority in the defendant’s 
own services. The misconduct was set up in each case with 
quite a different object ; in the one case it was alleged as an 
independent offence, from which special damage accrued \ in 
the other as a cause justifying dismissal, and therefore 
negativing all claim to wages. , 

When the vendor refuses to take back the article, the 
vendee may recover all expenses necessarily caused by its 
lying on his hands till it can be resold; as for instance the 
keep of a horse. But the time must be a reasonable one, 
and what is a reasonable time is a question for the jury, and 
depends upqn the circumstances of each case(j). But no 

iff) Ante, p. 42. (J) Chestemian v. Lamhf 2 A. 

{h) Mtmdelv. Steeles ISl. &W. 858; & E. 129 ; £lUa v. (Jhinnock^ 7 O. 

Rvjge V. Burbkhjef 15 M. & W. 598. & P, 169. 

(») Twner v. Robinson, 5 B. & 

Ad. 789. 
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damages can be recovered on this account, unless the pur- 
chaser has tendered the article to the seller (k). 
artlcio^boi7ht^^ When a contract embodying a warranty is entered into 
for a Hi*cciftc with reference to a particular purpose, damages ought to be 
punwso. given for the loss incurred by the failure of that purpose. 

Where the article sold was scarlet cuttings, which were shreds 
of scarlet doth used in«trade with China, and the declaration 
alleged that they were not scarlet cuttings, whereby they 
were of no use or value to the plaintiff. Lord Ellcj^orough 
told the jury that, under these words, they were to con- 
sider the effect of their being of no use or value in China. 
“ I am decidedly of opinioin” he said, “ that the value 
is to be understood as the value which the plaintiff would 
have received had the defendant fully performed his con- 
tract;” and this view w^as supported by the Court on a 
motion for new trial (1). In another case, where a link in a 
chain cable, which had been sold with warranty, broke, it 
was held that Uie value of the anchor which was lost along 
with it might be recovered (m). But this case was treated as 
of no authority in Hadley v. ffaxendale (m)^ And Aldcrson, 
B., said that on the same princi})le tlie jury might have given 
the value of the ship, if it had been lost. In a recent case, where 
• a passenger vessel was warranted to start on a particular day, 
and dfd not, the ])laintiff was held enlitle^I to recover not only 
the passage money, but his expenses incurred while waiting (o). 
Kxiwnuoiii- It is still ail uiidecided point whether the plaintiff can 

vwcinft viiluo of recover any exjienses he has been at in advancing tlie value ot 
the article. thing sold. Tlic (picstioii arose in the follow^iug manner : 

The defeudaiit sold a horse to the plaintiff, with warranty, for 
4i)L, and the latter resold it to C. for 5.0/. On discovering its 
iinsouudiiess, he had to give U}) his bargain with C. and he 
then sued the dcfeiidatit, stating the loss of his bargain as 
special damage. It was contended that the additional 10/. 
for which the animal could have been resold might be re- 
covA’cd as the amount of expense and care bestowed on the 
horse, by which its actual value was raised. Coleridge, J., 
said, “ The ]^laiutiff cannot recover upon this record. The 
declaration merely alleges that the plaintiff bought the horse 
for so much, and sold him at so much more, not alleging any 
cause of the advance. This shows only that the plaintiff is 
seeking to recover foe a good bargain lost : which, it is ad- 
' iiiitted, cannot be done.” Patteson, J., said, “ Whether or 

(h) Caswetl v. (harc^ 1 Taunt. (/) Bridge \,Wain^ 1 Stark. 504. 

.500. Qinrrf, ought there not to bo [m) Borrodaile v. BritHion, 8 

a «et-Qir against thU item of da- Taunt. 535. 
mage, wliere the article bos been (w) 23 L. J. Ex. ISO. 

useii benelicially, aa, for instance, a {oS Cranston v. Mardialit 5 

hoFSQ ? Exeb. 395. 
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not he could have recovered if the damage had been differently 
laid^ it is not necessary to say ** (p). In the particular case it 
is quite clear that the plaintiff had not added 1 0^. worth of 
value to the horse, for it ultimately sold only for 17/. 4s., and 
it is incredible that it could have been only w'orth 7/* 4s. when 
it came into his possession. If the value were really added, 
how'cver, it is difticult to see how it«could form a claim for 
damage. Suppose a young horse, with a latent defect that 
renders ^ only worth ‘20/., is sold with a warranty for 40/., 
and the purchaser by skilful training adds ‘SO to its real value, 
that if sound it would sell for 60/., but with its blemish will 
only sell for 40/., and docs sell for that price. Here, on the 
principle stated before, he will obtain the difference, between 
its value sound and imsonnd, which appears to bo 20/. Ills 
skill in training has been paid for already, in the increasc!d 
price of the horse, and there can be no reason why it should 
he paid for again. Of course it would be very different, if, in 
conse(pience of tlic unsomuhiess, all his labt^r and expense 
had been utterly thrown away, or produced much less result 
than they ought. . In such a case the question would pro- 
bably be, whether it was bought with a view to auy purjmse 
wliich would render such labour, and expense neci'ssary, the 
purpose being part of the contract. As, for instan(*e, if an 
untrained horse were ^)OHght for a lady’s use, and warranted 
free from vice. If it turned out incorrigibly vicious, it never 
would be fit for the purpose, and yet tlip preliminary training 
must have been contemplated by the seller. Under such 
circumstances, the expenses would appear to be fairly re- 
coverable, not because they had added to the value of the 
animal, but precisely because they nevef could. 

AVhere an article sold with a warranty has been resold with 
a similar warranty, and the second purchaser, on discovering 
the defect, brings an action against his vendor, the costs 
incurred in this action arjs sometimes recoverable, as damtiges, 
in an action by the first purchaser against his vendor. 'Jin's 
subject, however, has been sufficiently discussed in a jirevious 
chapter (</). 

II. Sales of Land. 

1 . Actions by vendee against vendor for refusal to convey. 

W'herc the vendor is unable to complete the contract which 
he has entered into, the vendee may sue. him for its breach, 
and in such an action he is always entitled to recover the 
deposit with interest, as special damage when so laid (r) ; or, 
even without being laid, from the day of demand under 3 & 

• 

(p) Clare v. Maynardy 6 A. & (»■) 2>e Bcmales v. Woody 8 

E. 519. Oampb. 258 ; Farqulyarr v. Farleyy 

(q) Aiife, p. 29. 7 Taunt. 592. 


CuHtH of forint:r 
auliiin. 


AcUoiih tor 
ImMcli of con- 
tract to convoy 
laud. 
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Actions for Breach of Contract 


4 W. IV., c. 42, s. 28: he is also entitled to the expenses of 
investigating title (s), such as comparing deeds, searching for 
judgments, and journeys for that purpose (t) ; even though he 
has not paid his attorney's hill before commencing the action (u). 

cmltiSv^id" course in no case can any action be brought on the 

cou lat VO . contract to sell, unless there has been a binding one. But 
where the contract is far any reason void, the purchaser may 
recover the deposit or j)urchase-money, and a moiety of the 
auction duty, if })ayablc by purchaser, as money^had and 
received to his use, but neither interest (unless under 3 & 4 
\V. IV., c. 42, s. 28) nor expenses of investigating title (»). 
At any time up to the corn[)letion of the purchase the pur- 
chaser may rescind the contract, and recover his money on 
account of defect of title; but he cannot do so once the 
purchase is finally closed, and the conveyance fully executed 
by all the parties whose assent is necessary (if). Where he 
iins ptirchased ditlercnt lots, he may abandon one for defect 
of title, and kaep the others; hut he cannot retain part and 
give up part of the same ])urchase (a?). Each lot set up at an 
auction is a distinct sale (i/). 

wimt tiaiuaf(OH But he caiuiot recover expenses incurred previous to the 
time fixed for the performance of the contract, which the 
' * party enters into for his own henefit (^); nor the expense of 

surv^ing the estate (a) ; nor of •& conveyance drawn in 
anticipation of the purchase being completed (6), unless the 
vendee, hy the misrepresentations of the vendor, and without 
laches on his own side, has been induced to think that every- 
thing had been satisfactorily ascertained (e); nor the costs of 
a (?haneery suit for specific performance, when brought by 
the vendor against the vendee (d ) ; or idee versa (c ) ; nor the 
profits arising from a resale of the estate, unless perhaps 
where there was fraud in the original vendor ; nor the 
exjicnses of such resale; nor the sums which he was liable 
to [lay to the sub- contractors for the expenses incurred by 
thdiri ill investigating the title ; ii)r all this damage arose 
from his own premature act, and not from the fault of the 


(«) Tr«/il*cr V. MoorCf 10 B. & 
0. 416. 

(t) JJodffcs y. Lord LUchfieldy 1 
Bingh. N. 0. 41)2 ; Ormey, Brough- 
toUf 10 Bingh. 533. 

(w) Itichnrdsmi v. Chaseny 10 
Q. B. 756. 

(r) (io»bcll V. Archery 2 Ad. & 
£11. 500. 

(w) Johmon y. JohmoUy 3 B. & 

t. 162. 

^.i:) Ibid, 

{y) Sm. Merc. Law, Salk ; 
Jimerwn v. HollUty 2 Taunt. 38. 


(r) Ifodgea v. LitchjieUl ; Ilan- 
slip V. PadwU'k, 5 Exch. 615, ante, 
p. 23. 

(а) Ibid. 

(б) Ibid . ; Jannain y, EgeUtone, 
5 C. A P. 172. 

(c) Ekhards v. Barton, 1 Esp. 
267. 

(d) Hodges v. Litchjield. 

(c) Malden v. Tyson. 11 Q. B. 
292 ; overruling Jones v. Dyke, 
Sug. V. & P. 1078, 11th ed. ; and 
see ante, p. 25, 27. 
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vendor (/) ; nor losses arising from the resale of stock pro- 
cured for the estate {g)\ nor the value of improvements made 
upon the premises, though the agreement to let expressly 
contemplated such improvements being made; and stated 

that it was understood by and between the parties, that the 
defendant was possessed of the said premises for his own life, 
and the life of one Mrs. M., and the syrvivor of them/* which 
turned out not to be the case. Damages WTre limited to 
405., found by the jury to be the worth of the lease (one for 
two years) without the improvements, on the day when plain- 
tiff offered to take it (A). Nor can the vendee recover as 
damages the loss incurred by selling out stock with a view to 
the completion of the bargain, “ for the plaintiff' had a chance 
of gaining as wtII as losing by the fluctuation of the ])rice** (i). 

As to when a vendee is entitled to damages for tlie loss of 
his bargain, the eases run rather close. Primti facie, where 
a party sustains loss by rc'ason of a brea(*h of contract, l^e 
is entitled, so far as money can do it, to be placed in the same 
situation with respect to damages as if the contract had been 
performed (^*). This rule of common law has been qualitic^d, 
as to sales of real* property, by some cases which decide that 
in general, contracts for the sale of real estate arc on consider- 
ation that the vendor has good title, and that in the absence 
of fraud, no* damages eau be recovered for the goodness <)f the 
bargain wliicli he fancies he has lost (A). 

Upon this rule, however, a further exception has been 
engrafted, viz., that where a vendor oilers to sell without any 
title at all, as where he had merely contracted for the pur- 
chase of the estate which he professed to sell {1), or where he 
had only an equitable claim upon the rents, and not the legal 
estate (w), the vendee may recover the loss he has sustained 
by the non-pcrforrnance of the contract, as in any other ease. 

Of course the same rule applies where tlie cause of failure 
arises from some other source than want of title. In such a 
case the plaintiff may recover for any special damage he# has 
received, as, for instance, loss' in his trade by not getting 
settled in his house (n). And so, where the plaintift having 
recovered a judgment for 280i. against B.,* agreed w'itli 
the defendant to withhold execution until a certain day, in 
consideration of which the defendant agreed that he would, 


(/) Walkery, Moore, 10 B. &C. 

416 . 

(g) Hodges v. Litchfield, 

{h) Worthington v. Wan'ingtwi, 
8 C. B. 134. 

(i) Per Blackstono, J., Flureau 
V. Thornhill, 2 Bla. 1078. 

(J) Robinson v. Harman, 1 
Exch. 850. 


(k) Plurcau v, ThomhiU, 2 Bl. 
1078 ; Walker v. Moore, 10 B, & 
C. 416. 

(7) Hopkins v, Gretzehrook, 6 B. 
& C. 31, 

(w) Robinson vt Harman, • 1 
Exch. 850. 

(n.) Ward v. fkninh, 11 Price, 19. 
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on or before that day, erect a house, and cause a lease of it to 
he granted to plaintiff; such lease, when granted, to be in 
satisfaction of the judgment; the defendant broke his agree- 
ment, and it was held tliat the measure of damages was the 
value of tlie house, and that it was properly estimated at 280^., 
being the value of the thing which the plaintiff had agreed to 
give up in considcratioii of it(o). 

It is of course competent to the parties to fix tne measure of 
damages on breach of contract ; therefore, where the plaintiff 
agreed to lend defendant money on mortgages, and defendant 
was to make out title within a specified time, in default of 
which the agreement should on the part of the plaintiff, if he 
thought proper, be utterly void ; and it was further agreed 
“ that the defendant should pay to the plaintiff all costs and 
charges incurred by him or them in investigating the title to 
the said premises, and of any deeds or other instruments 
w hich must have been prcj)ared in consequence of the said 
agreement, if the same should have been prepared at the desire 
of the defendant;** — itwm held that the plaintiff could set up 
no claim for interest on money which lay idle in his hands for 
several months, before the treaty finally failed, though he 
had informed plaintiff of this fact, without however making 
any sti[)ulation as to interest (p). 

A purchaser is not bound to acoept a doubtful title (</), 
even with an indemnity (r) ; and where the vendor docs not 
show a clear title by the day specified, the purchaser may 
rescind the contract and recover back his money, without 
waiting to sec whether the seller may ultimately he able to 
establish his title or not {«), even in a ease where on such title 
being finally made out,* a Court <if Equity would compel the 
vendee to accejit the estate and pay the money (f). 

'Where however the purchaser has been let into possession 
of the land, so that the parties cannot be replaced in statu quo, 
he cannot rescind the contract, and sue for his deposit as 
money had and received. His remedy is on the contract (u). 

2. Actions against the vendee of land by the vendor fbr 
refusal to complete his contract, stand on exactly the same 
footing as actions „ for not accepting goods (v). In one case 
the plaintiff in an action of this sort seems to have recovered 


(o) Strutt V. Farlar, 16 M. & W. 
249. 

(;)) Sweeitand r. Smith, 1 C..& 
M. 585, 

(q) llartUy ▼. PcJialt, Fcake N. 

P, 0. 178 ; Wit tie v. Fort, 4 Taimt. 
3Sr4 ; Jeakvs V. White, 6 Esuh, 
873 ; Penuiall v. IFarborne, 11 

Q. B. 368. 


(r) Blake v, Pkinn, 3 C. B. 
976. 

(a) Wilde v. Fort, 4 Taunt. 334. 

(t) Ibid, 344; ^r Ld. Ellen- 
borough, Seaward v. WUlock, 5 
East, 208. 

(u) Jiunt Y. Silk, 5 East, 449 ; 
Blael'hum v. Smith, 2 Exch. 783. 

(r) 7 M. & W. 478. 
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the whole purchase money (?r). Buf it is now decided that 
that is not the correct nde. “ The plaintiff cannot have the 
laud and its value too.*’ 

The measure of damages is the injury sustained by the 
plaintiff by reason of the defendants not liaving performed 
their contract. The question is, how much worse is tlie 
plaintiff by the diminution in the vah^j of the land, or the loss 
of the purchase-money, in consequence of the non-perfonnaiiee 
of the contract ” (jc) ! Accordingly, where defendants liad been 
put into possession of land under an agreement to purchase, 
and had taken from it a quantity of brick clay, the damage was 
held to be the interest on the pnrcbasc-money up to the com- 
mencement of the action, and the value of the clay (y). The 
usual conditions of sale by auction are, that if the vendee fail 
to complete the purchase, the vendor may sell and the vendee 
shall pay expenses of resale, and make* good the deficiency of 
price, if any (^r). 

Where a contract for sale contained the following stipula- 
tion — “Lastly, if the purchaser shall neglect or fail to comply 
with any of tlio above conditions, the deposit shall bi‘ forleited 
as liquidated damages to be retained by the vemdors; Held 
that this aiqdied only to a breach of the conditions of sale, but 
not to a breajh of the entire contract to buy, and that on a • 
wrongful abandonment ,of the purchase the vendor •might 
recover damages beyond the amount of deposit (a). 

3. Analogous to the case of warranties in sah* of chattels, on 

are the various covenants for title, autliority to conv(*y, quiet wt 

enjoyment, and against incumbrances which are usual upon incuinbmmuM. 
transfers of real projjorty. 

The cases upon this point in England arc very scanty, 
while they are to be found in remarkable abundance in 
America. It is to be regretted that the multqdication of 
courts of independent jurisdiction in that country should 
make their decisions often a source of embarrai^smeut, rather 
than an assistance, in legal investigation. • 

Actions may be brought for breach of the covenant for 
title, and authority to convey, before any eviction or disturb- 
ance of the plaintiff has taken place (6). Whkt ought to be 
the amount' of damages under such circumstances.? 

It is plain that the conveyance may, notwithstanding the Where fM>me- 
defect of title, pass something to the covenantee, or it may S ufo^iXintiff ^ 
in fact pass nothing at all. The former state of facts by tuo 
occurred in a very old case. “ B. covenants that he was seised 

(w) llawlttM V. Kempf 3 East, {z) Esc parte JlurUer, 6 Yes. 94. 

410. (a) IceUy y. 6 Vcm>, 6 Nev. & M. 

{x) Laird v. Pirn, 7 M. k W. 487. 

474. (6) Kingdon’ v. Noitle, 4 M. & 

(y) im, S. 53. 
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of Bl’acrc in fee simpfe^ when in truth it was copyhold 
land in fee, according to the custom. By the court. The 
covenant is broken (c). And the jury ^ shall give damages, 
in their consciences, according to that ' rate, that the country 
values fee simple land, more than copyhold land ” (d). This 
is exactly the same rule as we have seen before in the case 
of warranty of chattels r personal, namely, that the measure 
of damages is the difference between the value of the thing 
as it is, and its value as it was warranted to be (e). And 
so in a case in New York, where, on a similar covenant, it 
. turned out that the grantors had the fee in two-sixths of the 
premises, and a life estate in the remainder, the Court said, 
“There is no settled rule of law to ascertain the damages in 
such a case without having a jury to assess them, as they 
must depend principally upon the value of the estate during 
the lives of the defendants, which must be deducted from 
four-sixths of the consideration money. Nor ought interest 
to be allowed during their lives; for no one during that time 
will have a right to turn the plaintiff out of possession, or call 
When nothing Upon him for the mesne profits ”(/). Oi\ the other hand, 

hiiH imsMd. defect in the title may be so complete as to pass nothing 

from the grantor to the grantee. In such a case* in Massa- 
chusetts, it was said, “ The rule for assessing, the damages 
arising from this breach is very clear. No land passing by 
the defendant’s deed to the plaintiff, he has lost no land by 
the breach of the covenant; he has lost only the consideration 
he paid for it. This he is entitled to recover back, with inte- 
rest to this time ” (^). And it has been stated by Pattesoiiy J., 
that where a mortgage is made with covenant for title, the 
measure of damages, in^casc of breach of the covenant, is the 
original debt (/i). 

AVhere the plaintiff has never got into possession of the 
land, and in consecpieiice of the want of title never can, the 
above is clearly the proper measure of damages. The action 
oil tiie covenant then comes in place of an action for money 
had and received, on failure of consideration (i)T But it may 
be doubted whether the same rule would hold good, as a 
matter of law/ where the plaintiff had got into possession, and 
in fact continued so still. A case may be easily imagined, 
and indeed constantly occurs, in which there is such a defect 
in the title as makes it strictly unsaleable, though there is 
little or no chance of the occupant ever being turned out. In 


(c) broken, in the original, 
but clearly by a misprint. 

! (/) (rray v. Briscoe, Noy, 142. 
f) Ante, p. 8S. 

(/) Guthrie v. Pagsley, 12 J, R. 
126. 


ig) Bickford v. Page, 2 Mass. 
455, 461. 

(A) 4 Q. B. 395. 

(t) Beier v. Hahit^ 9 A. & £. 
632. 
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such a case it would pot be fair to allow the whole purchase- 
money to be recover^. The vendor has not given a saleable 
title as he engaged; but He has given up his own possessory 
title, which was worth sbmething to him, and is worth something 
to the purchaser. It is clear that if he were forced to refund 
the entire purchase-money, the estate would not revert to 
him, because, as against him, the title would still be in his 
vendee. The covenant, it will be observed, is a continuing 
one (y) ; and, therefore, may be sued upon from time to time, 
according as fresh damage arises (k). The fair rule then would 
be to give the plaintiff such damages as will compensate 
him for the defective quality of his title. This was the course 
adopted in the case last cited, where the special damage laid 
was, that the lands were thereby of less value to the owner, 
and that he was hindered from selling them so advantageously. 

And so in an American case, where it appeared that there was 
an outstanding paramount title, which the })Inintiff had pur- 
chased in, having been all the time in possession, it was held 
that he was not entitled to recover the whole consideration 
money with interest, but only the amount paid to })c‘rfcct the 
title, with interest from the time of payment (1). It may be 
questioned, too, whether interest on tlie j)urchasc-money 
ought in any case to be allowed, where the }>laintilf has had 
a beneficial possession. iThc jirofits received from the* land 
ought to be assumed to be an equivalent for the outlay of his 
money. It would be different where th^ land had been taken 
for some use which could produce no return until a distant 
period, which had not arrived ; as, for instance, wliere the 
purchase was of building lots or uim^claimed land. Where 
the plaintiff has always been in possession, and his title has 
since been j)erfected, without any expense on his part, nominal 
damages only can be recovered in the absence of special loss; 
as, for instance, where the grantor, having conveyed without 
title, subsequently acquired a title, which was held to enure 
to the grantee by estoppel (»i). ' 

A breach of the covenant for quiet enjoyment cannot occur covoimnt r<ir 
till the plaintiff has actually been dispossessed or otherwise enjoy men t. 

disturbed. Cases of this sort present less difficulty than the 
preceding in one respect, m., that the nature of the damage is 
no longer hypothetical, but ascertained. Where the plaintiff, 
who was lessee of a term, was evicted, it was held that in 
actions on the. covenant for title, or quiet enjoyment, the 
measure of damage was the value of the unexpired part'of the 
term, and the amount of any damages recovered against the 

(j) Kingdon v. NMe^ 4 M. & (0 22 Maine, 502. 

S. 53. (m) BaoUer ▼. BradJbwry^ 20 

(X;) ilnfe, p. 35. Maine, 260. 



08 


Actions on Covenant for Title. 


plaintiff by the ejector as mesne profits without interest (n)« 
And where an action is brought against the occupier by a 
person with superior title, and the former compromises by 
paying money, he is entitled in an action upon the covenant 
for title to recover the whole sum so paid, and his costs as 
between attorney and client, even though he gives the cove- 
nantor no. notice of hi& intention to compromise. The only, 
effect of want of notice is to let in the party, who is called 
upon for an indemnity, to show that the plaintiff has no 
claim in respect of the alleged loss, or not to the amount 
. alleged; that he made an improvident bargain; and that the 
defendant might have obtained better terms, if the opportunity 
had been given him (o). 

Modoofcaicu- Of course the rule stated above, as to the damages being 
the value of the unexpired part of the term, would apply 
equally where the estate was of a nature higher than a chattel 
interest. If it were held in fee, the damages would be the 
entire value of the estate. And then arises the question, how 
is this value to be calculated ? Is it to be the value at the 
time of conveyance, or at the time of eviction ? I am not 
aware of any English case in which a rule lias been laid down 
on this point, but it has formed the subject of frequent dis- 
cussion m America ( p). 

wiion it iiflH iti> Laud may have obtained an increased value since the time 

creiiHod. conveyance, either from extrinsic circumstances affect- 

ing it, or from improvements made upon it by the purchaser. 
In New York, and some other states, it was early decided that 
the measure of damages in case of eviction, when the pur- 
chaser derived no benefit from the property, owing to the 
defective title, was the* sum paid, with interest from the time 
of payment, and the costs of ejectment (g). Kent, C. J., said, 
“ Upon the sale of lands, the purchaser usually examines the 
title for himself, and in case of good faith between the parties 
(and of such cases only I now speak), the seller discloses his 
prcRefs and knowledge of the title. The want of title is there- 
fore usually a case of mutual error, and it would be ruinous 
and oppressive to make the seller respond for any accidental 
or extraordinary rise in the value of the land. Still more bur- 
densome would the rule seem to be, if that rise was owing to 
the taste, fortune, or luxury of the purchaser. No man could 
venture to sell an acre of ground to a wealthy purchaser with- 
out the hazard of absolute ruin.” The same rule was applied 
in a later decision to the case of improvements made by the* 
owner, for wliich it was held that no allowance could be 

* (n) WUliavis v. 1 C. B. (p) See Sedg. Dam. 160 — 175. 

402. iq) Stoats ▼. Ten Bpdfs Exrs.^ 

(o) Smith T. Cvmptofn^ 3 B. 8 Gaines, 111. 

Ad. 407. 
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made (r). And a similar doctrine was laid down where the 
eviction was from a lease (<). These decisions seem to have 
been founded, not only on the arguments from expediency 
which were advanced, but on the analogy of the old law in the 
case of a warranty, upon a writ of warrantia chartas. There 
the rule also was, that the value should be taken at the time 
of the conveyance, and not at the tinU; it was recovered back 
from the occupier (<). The law of New York upon this point 
is followed by the states of South Carolina, Virginia, Ten- 
nessee, and Kentucky. On the other hand, in Massachusetts 
and Connecticut, altnough the purchase-money and interest is 
held to be the proper measure of damage, in an action on the 
covenant for title where there has been no eviction, the Courts 
have decided that where there has been an eviction, the value 
of the land is to be estirnated as it was at that time (u). 

I conceive that the doctrine laid down by Kent, C. J., is 
clearly the equitable rule, where the improvements arise from 
causes of an entirely collateral nature, such as the growth of a 
town, the formation of a railway, or the like. The occupier 
has had all the benefit of this increased value, so long^as it 
lasted, without paying anything for it* Even supposing that 
he had sold again after the land had risen in value, and been 
forced to pay back to his purchaser according to that addi- 
tional value, still he wouM be only repaying money which he 
had actually received, and would on the same principle have a 
right to call on his vendor to return the sum wliich he had 
received, and no more. 

But the same obvious equity seems by no means to exist 
when the additional value arises from the outlay of the plain- 
tiff’s own capital upon the land. No doubt cases might be 
put in which a claim for damages on this account would be 
clearly inadmissible; as, for instance, if a person bought a moor 
or a mountain for shooting over, and chose to reclaim the one, 
or build a mansion with pleasure grounds upon the other. But 
suppose he purchased building ground at so much per foot* in 
London or Manchester for the express object of building, ought 
he not to be repaid for money laid out in this wa)^ the benefit 
of which is jseized by a stranger ? In this case, the damage 
incurred is the direct result of the breach of contract, and 
a result which must have been contemplated by the party 
entering into the covenant. Probably this will be found to be 
^he true ground of distinction, and that every case must be 

(r) Ptichei' v. Livingston. 4 J. (u) Gore v. JBrazier, 3 Mass. 
R. 1. 523, 543 ; CatweU ▼. WendcU, 4 

(«) Kinney v. WaUe, 14 Wend. Mass. 108; Horsford v. Wrighiy 
38. Kirby, 8. 

(/) 6 Ed. II., 187. 

H 2 
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decided upon its own merits^ according as the improTements 
were the rair consequence of the contract of sale or not. 

Where there has been an eviction of part of the land sold, 
the mode in which dams^s are to be assessed will vary ac- 
cording us the failure of title takes place as to an undivided share 
of the land, or to an ascertained portion of it. In the former 
case, the vendor must refund an aliquot part of the purchase- 
money, according to the fractional part lost by the purchaser. 
In the latter case, evidence may be given of the quality of the 
specific piece from which the plaintiff has been ejected, and 
tho law will apportion the damages to the measure of value 
between the land lost and the land preserved (w). Where the 
land is only held on lease, and there is a partial eviction by 
title paramount, the rent will be apportioned (to). The damages 
then ouglit, according to the princi]>le* laid down before (^), to 
be the value of the part evicted for the unexpired portion of 
the term; that is, the difference between the rent which would 
have been paid, and the profits which would have been made. 
Where, however, the eviction is by the lessor himself, or any 
one claiming through him, there is no aj)ju>rtionineut, but a 
complete suspension of all subsequently accruing rent(y). 
Would this make any difference in the claim for damage ? 

Whore the damages are to be calculated upon the basis of 
the purchase-money, its amount, if seated in the deed of con- 
veyance, cannot be contradicted by parol evidence. “ AVhere 
any consideration is mentioned, if it is not said also, * and for 
other considerations,* you cannot enter into any proof of any 
other: the reason is because it would be contrary to the 
deed ; for when the deed says, it is in consideration of such a 
particular thing, that imports the whole consideration, and is 
negative to any other” (.?), On the same principle evidence 
cannot be given that it was really smaller than is stated, or 
that it was never paid at all (a). One case may seem contra- 
dictory, but is really not so. A deed containing a general 
release of all debts, recited that the releasee had previously 
agreed to pay to the releasor the sum of *40?., and that “ in 
consideration of the said sum of 40^ being now so paid as 
hereinbefore is mentioned,” and also in consideration of cer- 
tain other payments to him and J. S., the receipts of which 
said several sums they did hereby acknowledge,” he the 


(v) Per Kent, C. J., Morris v. 
Phelps, 5 Johns. 49, 55. 

(w) Smith V. Malings, Cro. Jac. 
160 ; Stevenson y. Latnhard, 2 
Bast, 575; Boodle v. Cambell, 7 
M. & Qt. 386. 

(ac) Williams v. Buirtll, 1 C. B. 
402, ante, p. 97. 


(y) Morrison v. Chaduiclc, 7 C, 

B. 266. • 

(z) Per Lord Hardwicke, Peacock 
y. Mwdc, 1 Yes. Sen. 128. 

(a) /aeo5 y. Rowntree, 2 Taunt. 
141 ; Baker y. Dewey, 1 B. & C. 
704. 
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plaintifT releases the defendant from all demands^ &c. ; the 
action was for the 40/. which it was proved had never been 
paid. It was held that the words df the deed formed no 
estoppel^ as the general words of the release were qualified by 
the recital, and that the sentence ought to be read, In con- 
sideration of the sum of 40/. being now so agreed to be paid 
as aforesaid; ” while the subsequent words of receipt referred 
more properly to the payments which were to be made to the 
releasor and J. S. (6). 

The last species of covenant we shall notice under this head 
is the covenant against incumbrances. There seems to be no 
difference in principle between a covenant agfinst incum- 
brances, and a covenant to pay them off. If so, the point is 
decided in England. The action was by the trustees of the 
defendant’s wife on a covenant to pay oflP incumbrances to the 
amount of 19,000/. They had paid nothing themselves, and 
no special damage was laid or proved; it was held that the 
full amount of the incumbrances might be recovered. Lord 
Tenterden, C. J., said, “ If the plaintiffs arc only to recover 
a shilling damages, the covenant becomes of no value.” And 
Patteson, J., said, At law the trustees wTre entitled to have 
the estate unincumbered; how could that be enforced, uidess 
they could recover the whole amount of the incumbrances in • 
an action on the covenant ? ” (c). The rule in Arnwica is 
different. There it is held that the damages are merely 
nominal, unless the plaintiff has paql something to their 
discharge (d). But that when he has extinguished the 
incumbrances he is entitled to an indemnity (c). 

1 conceive that the rule laid down by the Court of King’s 
Bench is the true one. The damages* are not, as Mr. Sedg- 
wieke seems to su|)posc, given in respect of a future contingent 
loss. They arc the proper compensation for an actual and 
existing loss. The (piestion is, how much is the value of the 
estate diminished at the moment by the existence of the 
incumbrances ? If interest has to be paid upon them, there 
is a clear loss of annual profit; but suppose the interest is 
provided for elsewhere, and the estate is merely an ultimate 
security, still the owner is damnified to the full amount of the 
incuiubranees, if he should wish to sell the estate, to mortgage 
it, to settle it, or to charge portions ‘upon it. True, he may 
not want to do any of these things at present, but as soon as 

{b) Lampoiwv. Corlce^ 5 B. & A. Johns. 858 ; UixU v. DeaUf 13 
GOG. Johns. 105. Cases where the 

(c) Lethbridge v. Myttoiiy 2 B. grantee has been actually evicted in 

& Ad. 772. consequence of the .breach of cove- 

(d) Prescott V. Truman, 4 Mass. nant, of course come under different 

626. rules. See all the cases, Sedg. 

(c) Delavergue v. Norris, 7 Dam. 185 — 190. 
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he does want to do them, he will undoubtedly fail. It is no 
satisfaction to a man, who has to break ^ff a match for 
instance, because he cannot effect a settlement, to be told 
that he may no\i bring an action, and obtain substantial 
damages Nor is it any answer to say that he may himself 
pay off the incumbrance, and then sue, because very likely 
he may have no ready money, aod be unable to borrow any, 
on a( count of the incumbered condition of his estate, in short 
the Amencan doctrine comerts a covenant to pay off incum- 
brances into a covenant of indemnity against incumbrances, 
which it IS apprehended is a very different thing. 

Where, Ifbwever, both present and contingent loss are 
negatived, the damages will obviously be only nominal, for 
instance, when at the time of trial the incumbrance has 
ceased to cvist, and its removal has caused no expense to the 
plaintiff (/). 


(/) Uetiickr, MoorCt 19 Marne, 318. 
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CHAPTER VI. 

1. Work and labour. 2. Contracts of hiring dnd service. 

Next to contracts of sale, probably the most common 
species of contract is that by which the labour of others is 
purchased for a limited time. . Agreements of this sort arO 
entered into with a view to the performance of a jiarticular 
work, or the procuring of a certain amount of service*, and 
the remuneration to the other party resolves itself into the 
j»ricc of the work, or his own wages or salary. 

1. As to contracts for work and labour. 

This case will be simple enough where the work has been 
done according to the contract. The measure of damages 
will be the contract prioj if any, or the value of the tiling, if 
no price has been iixed. Where the work consists [mrtly of 
work done under a special contract, and^partly of extras added 
subsecpiently, the plaintilf may recover for the latter at once, 
on a quantum meruit, even though the time for paying for the 
wo{k under the agreement has not arrived. Ami a quantum 
meruit is the only way in wliich stlch extras can be sued for, 
unless there has been a special contract to meet them (a). In 
such an action the original contract must be put in stamped, 
that it may be seen what work was extra (6). Where there 
has been a contract for a specifiG work at a settled price, and 
deviations have been subsequently agreed on, the employer 
is not liable beyond the amount stipulated, unless he was 
informed that the alterations would create additional expense, 
or must necessarily have known it (c). And where tlie plain- 
tiff has contracted to supply a particular article of certain 
materials at a stated price, he cannot by making it of superior 
materials obtain a right to aii increased price ; nor can he, 
when it has once been delivered to the defendant, force him 
to return it on his refusal to pay such a price (d). 

(a) Bohson v, Godfrey, 1 Stark. (c) Lovelock v. King, 1 M. & 
275. Eob. 60. 

(5) Buxton V. Cornish, 12 M. & (d) Wilmot v. Smith, 3 0. & F. 

W. 426 ; but see £die v. Kings- 453. 
ford, 14 C. B. 759. 


Exlrui). 


Clevlaiions. 
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"Where the plaintiff was employed to construct a machine, 
by means of which lie was to experiment on the best mode of 
carrying out defendant’s patent, it was held that in an action 
for work, labour, and materials, he might recover not only 
the cost of the machine and his own labour, but also for his 
scientific skill, and the use of other machines necessarily kept 
idle while the experiments were going on (e). 

Interest will be recoverable under 3 & 4 W. IV. c. 42 (/), 
but not otherwise. 

On the other hand there may be a failure to carry out the 
contract, either through the plaintiff’s default, or the refusal 
of the: defendant to allow him to proceed in it. 

Claim lor pay- WhcFc the contract is to do a specific piece of work, as for 
eiiTire'wo3c has iustance, to build a house for an entire sum, there can be no 
bseii compiotod ; claim for payment of any part before the whole is finished (^). 

But where the consideration is apportionable, as when a ship- 
wright agreed to put a ship into thorough repair, and no 
entire sum has been agreed on, it has been held that the 
person who is to do the work, may sue for payment as 
the benefit accrues, and recover pro tanto {h). A fortiori 
where the consideration is apportioned by the agreement, and 
a price affixed to each item, as on a contract to deliver straw 
at the rate of three loads in a fortnight up to the 24th June, 
at the sum of 33s. per load (?). It may be observed that the 
contract with an attorney is an entire one, to carry the suit to 
its termination, and he cannot recover costs for part of a 
suit which he has abandoned, unless he has given his client 
reasonable notice (j), or can show some satisfactory reason to 
dispense with such notice (A:) ; but if his client refuses to 
supply him with money, he may, after notice, discontinue the 
proceedings, and sue for the work done (1). 
or whoro it m No action can be maintained upon a contract to do a certain 
w?th Sm thing at a stated price, where the plaintiff has himself failed 

coutmot. to perform his part of the agreement. Nor can he recover 

even for the partial benefit the defendant has received, when 
the labour was expended upon the defendant’s own property 
so as to be inseparable from it ; as, for instance, where the 
contract was to make three chandeliers complete for lOZ.; or 
to cure a flock of sheep, the agreement being that the plaintiff 
was to be paid nothing unless he cured all, which he did not 

{e) Grafton v. Armitage^ 2 G. B. (i) IVi/hers v. Reynolds, 2 B. & 
336 ; Rird v. M^Gidey, 2 C. & K. Ad. 882. 

707. (J) Harris v. Osbourn, 2 C. & 

(/) See ante, pp. 73, 74. M. 629. 

{g) Rees v. Lines, 8 C. & P. ik) NichoUs v. WUson, 11 M. & 
126. W. 106. 

[A) Roberts v. Jlavelock, 3 B. & {JS Vansandan v. Browne, 9 
Ad. 404. Biu^li. 402. 
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do (m). Here the retention of the benefit accruing from the 
plaintifT s labour clearly raises no new implied contract to pay 
for it, and the originid contract has been broken. Where, 
however, the original agreement has not been performed, but 
the plaintiff has done something which the defendant has 
accepted and retained, dealing with it in such a manner as 
to raise an implied contract to pay for it, the plaintiff may 
recover the value of the partial benefit, not upon the original 
contract, but upon a Quantum meruiL In such a case he is 
only entitled to recover the value of the work done, and the 
materials supplied (n) ; and the inferiority of the work may 
be given in evidence in reduction of damages (o). No remu- 
neration at all can be recovered, when no benefit has been 
received. This may happen, either where work which might 
be useful has been performed unskilfully, or wjiere work which 
is useless for tlie object in view has been performed even 
skilfully (p). 

Where a party contracts to do work at a certain price, and 
his employer afterwards does part of it, or furnishes part of 
the materials wbjeh the former had undertaken to supply, this 
is matter of rednelion of damages, not of set-off (<y). 

There is nothing ])ccu]iar in an attorney’s claim to recover 
costs, except the statutory regulations as to delivering a signed 
bill, and getting them taxed (r), • 

Where the nonperforinanec of the contract arises, not from 
any failure on the part of the plainiifig hut from some act of 
the defendant, who absolutely refuses to j)erform, or renders 
himself incapable of performing his share of the contract, 
the plaintiff may rescind the contract and sue at once, on a 
quantum meruit, for what he has done*. This was decided in 
a case where the ])laintiff had been engaged by the defendant 
to write a treatise on Costume and Ancient Armour, to he 
published in the Juvenile Library. When a certain progress 
had been made in the work, the defendants abandoned tlie 
publi^tion for which it was intended. The declaration 
contained a count for work and lal>our, upon which it was 
held that the plaintiff might recover on the principle stated 
above (s). 


Case in which 
plaintiff may 
8UO ou quantum 
meriUt^ 


DamofroH whoii 
dofonJaiit Iioh 
pifvuiitud por 
tDrninncuvut con 
ti act ; 


(m) Sinclair v. Bowles, 9 B. & Bingh. 5C9 ; Huntley v. Bidwer, 

0. 92 ; BcUis v. Hudson, 6 D. & 6 Bingh. N. C. 111. 

H. 3. (7) Turner v. Diaper, 2 M. & 

(n) Grounsell v. Lamh, 1 M. & (1. 211 ; Newton v. Forster, 12 M, 

W. 352 ; Lucas v. Godwin, 3 & W. 772. 

Bing. N. 0. 737 ; Chapel v. Hickes, (r) (» & 7 Viet., c. 73, 8. 37. 
2 C. & M. 214. As to evidence in reduction of da- 

to) Basten v. Butter, 7 East, mages, see ante, p. 41. 

479 ; Cousins v. Paddon, 2 C. M. {s) Blanche v. Colburn, 8 Bingh. 

k K. 547 ; and sec ante, p. 42. 14. 

(p) HiU V. Ftatherstonhaugh, 7 
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when plaintiff 
iia<p not com- 
plctod time of 
oorvice. 


Olfforonoo bo< 
twuon euntracta 
to pay for Hor- 
vicu, and con- 
tracts to employ. 


II. As to contracts of hiring. 

No difficulty can arise, when the action is for wages earned 
by virtue of a contract which has been completely performed. 

When the contract is to serve for a specified time for a 
specified sum, the plaintiff cannot recover that sum upon the 
contract unless he has performed it ; nor upon a quantum 
meruit, unless the nonporformance arises from the defendant’s 
act : therefore where a seaman was hired for a certain sum, 
provided he proceeds, continues, and does his duty on board 
for the voyage,” and he died before its arrival, it was held 
that no wages could be claimed either on the contract, or 
upon a quantum meruit (t). On the same principle, where a 
servant is dismissed for misconduct, he cannot recover any 
wages due to him since the last pay-day (u). 

Where the service has been determined before the natural 
time by the wrongful act of the defendant, some questions of 
nicety arise, both as to the amount that may be recovered, and 
the mode in which it must be sued for. 

In the first place wc may remark that where the contract 
consists of independent covenauts or promises, by which, in 
consideration that A. shall serve B. for so many weeks, &c., 
B. promises to pay A. so much per week during the specified 
time, &c., there is no implied covenant that B. shall retain 
A. ill his service during that time. A. may recover payment 
during the whole time, whether he is allowed to serve or not, 
provided he is ready /iiid willing, and offers to do so, and 
is only prevented from doing so by B. But B. is under 
no obligation either to continue the business for which he 
engaged him, or to employ him in it. Consequently a decla- 
ration alleging as a breach in such a case dismissal from ser- 
vice is bad, and no damages can be recovered in respect of it(u). 

But the words “agreed,” “agreement,” are the words of 
both (w), and where they are used, the promise by one party 


(0 Cuiler v. 6 T. B. 

820, 2 Sm. L. Co. 1. 

(it) Ridg^cay v. Uungerford 
Market Co., 3 A. k E. 171. See 
for inBtancGS of such dismissal, 
Turner v. Rdbineon, 5 B. & Ad. 
789 ; Amor v. Fearon, 0 A. & E. 
548 ; Gould v. Webb. 4 E. A B. 
938. And the act need not involve 
any moral delinquency, Turner v. 
Mason, 14 M. & W. 112 ; Smith 
y. Thompson, 8 C. B. 44. And it 
is not necessary for the niastmr to 
tell the servaqt the grounds of his 
dismissal, Baillie v. Kell, 4 Bingh. 
N. 0. 038 ; nor even to know them 
at the time, provided a sufEcient 


ground for dismissal did then exbt, 
Ridgway v. Uungerford Market 
Co,, 3 A. A £. 171 ; .WiUetts v. 
Green, 3 C. A K. 59 ; Spotswood 

V. Barrow, 5 Exch..ll0; though 
he may by his mode of pleading 
make his ^owledge of the miscon- 
duct material, and necessary to be 
proved, Mercer v. WhaU, 5 Q. B. 
447 ; Cuasfms v. Skinner, 11 M. A 

W. 161. 

(v) Aspdin v. Austin, 5 Q. B. 
671 ; Jhrnn v.Sayles, 5 Q. B. 685. 
See too Burton v. Great Northern 
Ry., 9 Exch. 507. 

(lo) Pordage v. CoU, 1 Wms. 
Saund. 319, (Z). 
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to do a thing, becomes a promise by the other party to per* 
mit it to be done. Therefore where it was agreed between 
plaintiff and defendants (a public Company), that the plaintiff, 
as attorney of the Company, should receive a salary of 1002. 
per annum, in lieu of rendering his annual bill of costs, and 
should for such salary advise the Company in all matters 
connected with their business, and attend upon them when 
required, this was held to be an agreement to continue the 
relation of attorney and client for at least one year, and that 
an action would lie for dismissal before the year («), and that 
the agent could support an alleged promise to retain and 
employ. The word “employ,” however, merely means to 
“ engage in service,” and neither means to supply with work, 
nor to employ exclusively. And the agreement being mutual, 
not independent, does not amount to a promise to pay after, 
dismissal (y). 

An agreement to pay a salary of so much per annum is 
merely a yearly hiring, at so much per annum while the 
service lasts {z). 

Where there is ,a contract to employ for a defined time, and 
the servant has been dismissed without just cause, lie may 
sue specially on tlie contract to employ him : and this action 
may be commenced at once upon the dismissal (a). And 
where the service is to commence on a future day, and before 
the arrival of that day, the employer positively renounces 
the covenant, even without doing anything to incapacitate 
himself from performing it at the appointed day, the servant 
may sue at once. And the jury, in assessing the damages, 
would be justified in looking at idl that had happened or was 
likely to happen, to increase or mitigate the loss of the plain- 
tiff down to the day of trial (6). By bringing this action the 
plaintiff treats the covenant to hire as still existing, and may 
recover damages upon it for the period of service up to dis- 
missal ; and therefore if the jury do not give damages for such 
time, he cannot bring indebitatus assumpsit afterwards (o). 

In such a case, however, though the contract is treated as Contract dooa 
subsisting for the purpose of suing upon it, cannot be 
taken to subsist for any ulterior or collateral purpose. The purpose, 
plaintiff was engaged to superintend mines in Aknerica for 
three years, with a stipulation that he should not be, dis- 
missed without a year’s notice, or a year's salary, and that if 
he stayed at the mines three years, he should have the 

{x) Eldertm v. EmmenSt 6 C. B. (a) Payani v. Oandolfit 2 C. & 

160 ; aflirmed in Dorn. Proc., 13 P. 370. 

0. B. 405. (5) Ilochster v. De Latour^ 2 E. 

{y) Ibid., ubi sup. & B. 678. 

(s) Ibid, 175. (c) Goodman v. Poeocke^ 15 Q. 

B. 576. 
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expenses of his family defrayed on their return. He was 
dismissed in eighteen months after his arrival, without either 
a year*s notice or salary. It was held, that although the 
contract had not been aetermined, in the only mode agreed 
on, it could not be considered as subsisting for the whole 
time originally contemplated, so as to entitle him to his 
third year’s salary, and the expenses of his family on their 
return (d), 

Moasuro of The measure of damages in this action is the actual loss 

dainagea. incurred, which may be much less than the wages for the 

unexpired period of service, where another employment may 
be easily obtained (c). Where, on a yearly hiring, the plaintiff 
is dismissed before the termination of the engagement, he is 
generally given his salary up to the end of the current 
year (/). Where the contract was for two years, with a fixed 
salary and half profits, and the plaintiff was dismissed at the 
end of four mouths and a half, the jury gave him a year's 
salary, and his share of the profits for twelve months, which 
was held not to be excessive (^). 

A right of action for this cause passe? to assignees in 
bankruptcy, since the injury to the yjcrsonal estate is the 
])riinary and substantial cause of aetion (h). 

On the other hand, the plaintiff may treat the contract as 
rescinded, and sue at once for the time he has actually served. 
In this form of action he cannot recover anything more than 
wages for such time (i). And under non-assumpsit, the de- 
fendant may give in evidence the worthlessness of his services, 
and the jury may give damages accordingly (j). 

Ddctriivofcon- ® servant improperly dismissed in the 

Htiiictivo Borvico. middle of his time, might wait till the period had expired, 
and then sue in indebitatus assumpsit for the whole period, on 
the doctrine of constructive service (A:). That doctrine, how- 
ever, after being severely commented upon in Smith v. Hag- 
ward (1), seems to have been tacitly over-ruled by the Ex- 
chequer Chamber in Elderton v. Emmens (m), and expressly 
by Pattesoii and Erie, Js., in Goodman v. Pococke{n). The 


(d) French v. JBrooJxs. 6 Bingh. 
364. 

(c) Elderton v. Emmens^ 6 C. B. 
178 ; Goodman v. Pococke^ 15 Q. 
B. 583, per Erie, J. 

(/) lieeston v. CollycVt 4 Biugli. 
301> ; Poion v. PiiUo, 9 Exch. 327. 

iff) JSmiih V. Thompson^ 8 C. B. 
44. 

\Ji) Drake v. Beckham^ 11 M. & 
W . 315 ; 2 H. L. Ca. 579 ; reversiug 
Beckham v. Drake, 8 M. & W. 840. 
(/) Archard v. Horner, 8 C. & 


P. 849 ; Smith v. Hayward, 7 A. 
& E. 544 ; Broxham v. Wagstaffe, 
5 Jar. 845. 

U) BaUlie V. KcU, 4 Biugli. N. 
C. 638. 

{k) Ganddl v. Potdigny, 4 
Camp. 376 ; Collins v. Price, 5 
Bingh. 132 ; Smith t. Kingsford 
3 Sco. 279. 

{1) 7 A. & E. 544. 

(m) 6 C. B. 160, 178. 

(n) 15 Q. B. 576. 
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two alternatives previously mentioned are therefore the only 
ones open. 

In the case of menial servants^ usage has established the Menial rervants. 
right to dismiss them at any time, by giving them a month* s 
notice or a month’s wages (o). A head-gardener, Imiig 
within the demesne, at a salary of lOOL a-year, was held to 
be a menial within this rule (|>) ; but not a warehouseman (g), 
nor a clerk (r), nor a governess (s). 

Wliere a menial, or other person, whose service is of this STtilliut 

nature, viz., determinable by a month's notice or wages, is !iuo^\otieu. 
dismissed without either, the declaration must be special, for 
not giving notice («). This, however, is quite different from 
the case of a contract to employ for a specific time, and a 
breach of it by improper dismissal. In the latter case, as 
we have seen (u), the declaration must be for breach of the 
entire agreement to hire, and damages must be given, not 
only for the time which lias been served, but for that which 
has not. But in the former case, the declaration is only for 
breach of th^ particular point as to notice. The damages 
for this are liquidated, viz., one month’s wages {v) ; and the 
plaintiff may either recover in a separate count, or a separate 
action, for the bygone service (w). 

Where a party has been dismissed from employment in the 
middle of a current half year, his salary cannot be ap[)ontioucd apportlomiioni. 
under the provisions of 4 & 6 W. IV. c. 22, s. 2, which enacts, 

'•Tljat all payments of every description, made payable or 
coming due at fixed periods under any instrument executed 
after the passing of the act, shall be apportioned, so that on 
the determination by any means whatsoever of the interest of 
any person interested in such payments, he or she shall be 
entitled to a proportion of such payments.” The Court held 
that the general words of the statute must be taken with refer- 
ence to the previous words, “ the estate, fund, office, or bene- 
fice from or in respect of which the rents or other payments 
shall be issuing or derived; ” and that the word office meant 
a public office. They also said that “ the time fixed by the 
statute when the apportionment is made recoverable is, when 
the entire portion, of which such apjjortioncd parts shall form 
part, shall become due and payable. This contemplates a 

(o) Broxham v. Wagglaffe, 5 (t) Fewings v, Tmlal, 1 Exch. 

Jur. 846. 296 ; overruling Eardley v. Pince, 

(p) NowUtn v. AhUii, 2 0. M. 2 N. E. 333. 

& R. 64. . (tt) Ante, p. 107. 

(q) Fawcett v. Cash, 5 B. & Ad. (v) Fewings v. Tisdal ; French 

904. T. Brookes, 6 Bingh. 364. 

(r) Beeston v. Collyer, 4 Bingh. (w) Hartley v. Harman, 11 A. 

309. k E. 798 : affd. Qoodnuxn v. Po^ 

(s) Todd v. Kerrich, 8 Exch. cocke, 15 Q. B. 680. 

161. 
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case where the party who has to pay will have to pay some 
one for the whole period, and not a case where the payment 
entirely ceases with the determination of the interest of the 
person receiving the apportionment, and where the entire por- 
tion of which this forms a part never does become due or 
payable ** {x). 

• 

(x) Lowndes v. E, of Stamford judgment. Trimmer v Danby, 23 

ds Warrington, 21 L. J. Q.B. 371. L. J, Cli. 979, contra. 

But Bee, as to tlie latter part of the 
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CHAPTER VII. 

bEBT. 

The damages in an action of debt are in general merely 
nominal, for its detention (a), though the jury may give sub- 
stantial damages if they think fit (6). In some-cases, however;, 
the damages for detention may form a very important part of 
the claim; as, for instance, in debt on a mortgage deed, where 
the principal and interest arc to be paid on a given day, the 
interest after that day can only be recovered as damages. 
Accordingly a plea which only answers the debt, and not the 
damages, is bad(c) ; but if it professes to be an answer to the 
causes of action,” it will be sufficient, even though pleaded to 
particular special counts, while the damages are laid as a sepa- 
rate sum at the end of the declaration. For each counf must 
be read with so much of the damages as are applicable to 

We have seen in what cases interest is given as a matter of 
law(c). And by 3 & 4 W. IV. c. 42, s. 28, upon all debts 
payable at a certain time or otherwise,^ the jury may, if they 
think fit, give the current interest as damages from the time 
of payment, if payable by written agreement at a certain 
time; if otherwise, then from demand of payment in writing, if 
notice is given that interest would be claimed (/). 

Where a plaintiff has actually received payment of the debt, 
he cannot commence an action for nominal damages (g). If 
the plaintiff means to demand further damages as interest, he 
ought not to receive the principal (A). But when he has 
commenced 4in action, if the debt is paid during the course of 
it, he may proceed for nominal damages to entitle him to costs. 
And in such a case the verdict should be entered for the whole 
sum due and paid since action brought, with Is. damages, and if 

(&) WUde v: Clarkson, 6 T. E. * (d) Gell v. Burgess, 7 C. B. 16. 
804. (e) AnJte, p. 69. 

(6) Per Lord Abinger, C. B., 8 (/) See ante, p. 74. 

M. & W. 233. (g) Beaumont v. Qreathead, 2 

(c) Lowe V. BeeU, 16 M. & W. C. B. 494. 

380. (h) Dixon v. Parkes, 1 Esp. 110. 
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execution is issued forlorn, than the Is. damages and costs, 
the defendant’s course is to apply to the Court for reKef (i). 
CaiM where pay- But where the payment has been made after action, and 
action"brought. plaintiff has either waived or accepted damages for its 
t detention, he can have no further claim for damages, and 

cannot proceed for costs, which only arise out of damages. 
An action, was brought gn a cheque for 251. Defendant nheT 
action commenced paid the amount, and offered 12. for ex- 

E enses, which plaintiff refused, saying he would pay them 
imsclf. Held that the jury was right in entering verdict for 
. defendant when action was continued (J). Lord Denman seems 
to put this on the ground that after the debt was paid, the 
plaintiff could not proceed for merely nominal damages. This, 
however, is contrary to Nosotti v. Page. It would seem that 
the real ground of the decision was, that the sum was accepted 
in satisfaction, hot only of the debt, but of all damages and 
costs arising from its detention, as will be seen from the argu- 
ment and observations of Erie, J. {k). Consequently, there 
were no dainages to proceed for. 

Action for 202. for use and occupation: pleas, 1st except as 
to 122., nunquam indebitatus ; 2nd, as to 112. parcel of the 
122., in bar of further maintenance, payment of 112., after 
. writ and before declaration, in satisfaction thereof and all 
causey of action in respect thereof 3rd, as to 1 2. payment 
into court. Plaintiff joined issue on 1st and 2nd pleas, and 
took money out of court on 3rd. It appeared on trial that 
the debt had never exceeded 122., and that after the writ had 
issued, but before plaintiff or defendant knew of it, plaintiff 
received the 112. mentioned in 2nd plea. Plaintiff contended, 
that as he did not know that costs had been incurred, he could 
not have received, the 112. in satisfaction of the causes of 
action, one of whidi was the costs to which he was not aware 
that he was entitled. Tlic judge directed 1;. damages to be 
entered. Held, wrong. As to 1st plea, thfe verdict plainly 
ought to be eptered for the defendaiit. As to 2nd, the 
evidence proved that he had accepted 112. in satisfaction of 
it And as to the costs arising from the action to recover it, 
these were ejiSactly the same costs as the plaintiff was entitled 
to recover qn taking the money out of court. CbnsequenUy, 
no more damages could be recovered under the 2na count 
than those which were actually paid for under the 3rd count. 
Verdict was entered on the general issue for defendant; 
damages were struck out, and postea to defendant (2). This 
decision seems to have gone on the ground that the only 

(») Nosotti V. Pagey 10 C. B. 643. (k) P. 813. 

(j) Thame v. BoaMy 12 Q. B. (2) Hamer v. Denham, 12 Q. B. 

808 . na, 
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diunage caused %y the detention ^ thfe IH. was the cost of 
suing for it. If so, as such cost was received by the plain- 
tiff on the 3rd plea(m), the damage was exhausted, and 
there was no further cause of action. But it seems pretty 
clear that there was a nominal damage caused by the deten- 
tion, for which, when the action had once commenced^ the 
plaintiff could continue it (n), unless diis damage had itself 
been satisfied by the payment of 111., as in Thame v..Boaet. 

This was quite distinct from the costs of suit. Perhaps, how- 
ever, the explanation is, that such nominal damage is only a 
fiction, maintained to enable the plaintiff to get his costs; 
and as these were provided for* under the 3rd count, the 
result of maintaining the fiction would have been to give 
him the costs of carrying out an action beyond its necessary 
limits (o). • 

As a plea of tender alleges that the defendant has been Touder. 
ready to pay at all times, if the plea is found for the defendant, 
the plaintiff cannot obtain any damages, because there has 
been no detention of the debt (p). 

As to damages in debt for a penalty given by statute, see PemUiy. 
ante, p. 2 . ^ 

As to the cases in which a penalty may be recovered as Liquidated 
liquidated damages, see ante, p. 65. djanages. 

In debt upon a bond for performance of covenants, edndi- Provivioim of 
tions, &c., the plaintiff formerly not only had judgment, but was * ii. 

entitled to take out execution for the whole penalty, together 
with his costs, without any regard to the amount of damage 
he had suffered ( 9 ). 

But now by 8 & 9 W. III. c. 1 1 , s. 8 , it is enacted, That 
in all actions in any court of record upon any bond, or on 
any penal sum, for non-performance of any covenants or 
agreements contained in any indenture, deed, or writing, the 
plaintiff may assign as many breaches as he shall think fit; 
and the jury shall assess not only such damages and costs as 
have heretofore been usually done, but also damages for such 
of the breaches as the plaintiff shall prove to have been 
broken, and the like judgment shall be entered op such ver- 
dict as herctqfore has been usually done. And if judgment 
shall be given for the plaintiff on demurrer, or by confession, 
or nil dicit, the plaintiff may suggest on the roll as many 
breaches as he shall think fit, which shall be inquired into 
by a jury summoned to appear before the sheriff (r). After 
the damages assessed and costs have been satisfied, either 

(m) Jtimbdow v. WhaUey, 16 (p) ChUleri Compy. v. ffwrs- 

Q. B. 897. ler, Comb. 244 ; 1 W. Sautifl. 

(n) Nofoiti Y. Po^e, ante. 83, d. 

( 0 ) SeeAppx. A. Cooke (q) 1 W. Saand. 57, n. 1. 

tveU, 25 L. J. Ex. 71. ' /(»•) 3 A 4 W; IV. c. 42, «. 16. 
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before or after execution, a stay of execution is to be entered 
on the record ; but the judgment shall notwithstanding 
remain as a further security for future breaches.” This 
statute is compulsory in all cases to which it applies. There- 
fore when the plaintiff has judgment on yerdict, or on de- 
murrer, or by default, he must have the damages assessed 
by a< jury, otherwiscf the verdict in the former case will 
be erroneous, and a venire de novo awarded; or in the latter 
case, the execution will be set aside (r). 

*‘The like judgment, however, shall be entered on such 
verdict as heretofore has been done.” Therefore, at the trial, 
the jury must find a verdict for the plaintiff, with 1«. 
damages and 405. costs, as before. And the judgment is 
to recover the debt, t. e., the penalty, and Is. damages 
for detention/ and 405. costs; together with the costs of 
increase, which include of course the costs of trial (t). 

Where breaches are assigned, whether in the declaration or 
in the replication, the jury who try the cause may assess the 
damages without a special venire ad inquirendum. But 
where they are suggested, a special venire is necessary (ti). 

The plaintiff may choose any of the following alternatives 
in suing. He may state the condition of the bond in his 
declaration, and assign several breaches under the statute. 

He may declare on the bond generally. In this case, if 
defendant suffer judgment by confession, or nil dicit, or 
the plaintiff have j^idgmcnt on demurrer, breaches may be 
suggested. 

Or the defendant may plead to the declaration. If his 
plea be one to which the plaintiff might reply at common 
law, without assigning breaches, as non est factum, covin, 
he may do so, and enter a distinct and separate suggestion 
of breaches under the statute, whether before or after judg- 
ment (i?) ; but he cannot join an issue to a plea, and a fresh 
suggestion in the same replication (u?). 

If the defendant plead so as that the plaintiff must have 
assigned a breach at common law, e. g. general perform- 
ance, the plaintiff must assign breaches still, but may by 
virtue of the statute assign several (x). 

Where the plaintiff does not assign damages at first, and 


(«) Drage v. Brandy 2 Wils. 
877 ; Hardy v. Berny 6 T, R. 540, 
636 ; Holn v. Rotewdly 6 T. R. 
588 ; Walcot v. Qotddvngy 8 T. R. 
126; overruling TFaZIvr y. Priedleyy 
Com. Rep. 376 ; Dry v. Bond, 
Bull N. P. 164. 

{t) 1 W. Sauud. 58, d, 

(ft) Parkins v. IfawkshaVy 2 St. 
381 ; Quin v. King, 1 M. 5: W. 


42 ; Scott Y. Staley, 4 B. N. C. 
724. 

(v) Ethersey v. Jackson, 8 T. R. 
255 ; Homfray y, Rigby, 5 M. & 
S. 60. 

(w) Dc La Rue v. Stewart, 2 N. 
R. 362. 

(x) Plotner v. Ross, 5 Taunt. 
386. 
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the defendant, setting out the conditions, pleads performance 
to part and an excuse for the residue; then as to the part 
of the condition as to which performance is pleaded, the plain- 
tiff may assign one or more breaches: but as to the part of 
which perfoipance is not pleaded, but is excused, there must 
be a suggestion; or if the matter of excuse is traversed, then 
there must be no assignment but a suggestion of breaches, 
the truth of which, without any issue, must be tried with a 
view to ascertain the amount of damage if the issue on the 
traverse is found for the plaintiff, otherwise not (y). 

This statute extends to all bonds and deeds for the per- 
formance of covenants, or payment of money, which are of a 
divisible nature, and capable of only a partial breach; or 
from the violation of which, only part of the damage guarded 
against may arise. It includes, therefore, bonds for the pay- 
ment of money by instalments (^); for the payment of an 
annuity (a); for the performance of an award (5); and where 
a bond is conditioned for the payment of a single sum, and 
also for the performance of other covenants, breaches must 
be assigned, though the action is merely brought to recover 
the single sum, fbr which purpose it is like a common money 
bond (c) : for in all such cases, as the plaintiff would have 
been entitled at law to issue execution to the full amount of 
his judgment, the defenduiit would have been forced td an 
expensive remedy in equity. 

And it applies equally whether the covenants, v%c., arc con- 
tained in the same deed or writing, or in a different one (d). 

The statute does not extend to bail-bonds (e), nor re[>lcviii 
bonds (/), because the Court can give such relief as a Court 
of Equity could, and the form of the* bond ascertains the 
value of the thing which it is taken to secure {g ) ; nor to 
actions by assignee of a bond, given to the Lord Chancellor 
by a petitioning creditor, on suing out a commission of bank- 
ruptcy, because he has authority himself to assess damages 
upon it (A); nor to money-bonds for payment of a sum certain 
at a day certain, against which the Court can relieve on pay- 
ment of the money due, by 4 Ann, c. 16, s. 13^i); nor to 


(y) Parke, B., WAb v. JameSy 
8 M. & W. 64.5, 668. See 2 W. 
Saund. 187, a, et seq, 

(z) WiUoughhy v. SwirUon^ 6 
Eart, 560. 

(а) Walcot V. Ootddingy 8 T. R. 
126. 

(б) Wdeh V. Irdandy 6 Jlast, 
613. 

(c) Quin ▼. Kingy 1 M. & W. 42. 
id) 1 W. Saund. 58, n. 1. 


(e) Moody v. Pheasant, 2 B. & 
P. 446. 

(/) Middletons, Bryan, 3 M. & 

S. 165. 

{g) IHd , ; 10 Bingh. 131, Tin- 
dal, C. J. 

{h) Smitkey v. Edmonson, 3 
£a^, 22 ; Smith v. Broomhead, 7 

T. R. 300. 

(i) Murray v. E. of Stair, 2 B. 
h C. 00, 02. 

I 2 
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post obit l)onds (j); nor to bonds for payment of interest and 
principal, where both have become due even though the 
money became payable in consequence of certain provisions 
in ah indenture of even date, provided that by the course of 
pleading the jury have found that the money had become 
payable (/) ; nor to bonds for payment of principal and 
interest/with proviso that on default in paying the interest, 
the whole amount of principal and interest should become 
due (m). But where the bond is for payment of principal on 
a future day, and interest in the meantime, and the bond be* 
comes forfeited before the day by a default in the interest, the 
statute applies (n). It does not extend to judgment entered 
upon a warrant of attorney to secure* a sum by instalments ; 
though the Court, if necessary, would direct an issue to inquire 
whether the instalments had been paid (o) ; or to secure an 
annuity (p) ; because in such a case, if execution were issued 
for more than the arrears due, “ the Court would have set it 
aside, or in case of any mistake have referred it to their 
officer, or if necessary to a jury, to say for what sum the 
execution ought to stand (9).” And the rule is the same where 
the warrant of attorney is collateral security for a bond for 
the same purpose (r). But where a bond was nominally abso- 
lute for payment of a particular sum, but by indenture of 
samb date reciting the bond, it \fas agreed that it should 
stand as security for all sums of money which then were, or 
might afterwards become, due from the obligor of the bond ; 
this was held to be a mere evasion of the statute, and that an 
assignment of breaches was necessary (s). 

It is not necessary for the Crown to assign breaches under 
this statute, and if any one breach is proved it is entitled to 
judgment (t). 

On the whole current of authorities, it appears that no 
more than the amount of the penalty and costs can be re- 
covered on a bond ; because the penalty ascertains the 
damages by consent of the parties (u) ; and upon payment of 
the penalty and costs the Court will order satisfaction to be 
acknowledged (e). Where the debt and the penalty were the 


O’) Ib^id, ; Cadoza v. Hardy^ 2 
B. Moore, 220. 

(k) Smith y.Bondf, 10 Bingb.125. 
if) Ibid . ; Darhithire v. ButUr, 

5 B. Moore, 198. 

(fii) James v. Thomas^ 5 B. & 
Ad. 40. 

(n) Tight t. Crofter^ 2 Taunt. 
887 ; Venuandau v. , 1 B. 

6 A. 214. 

( 0 ) CoxY.Bodbardf 3 Taunt. 74 ; 
KinnersUy v. Miusm, 5 Taunt.264. 


(p).Shaw V. Marq. WorcesteTy 6 
Bingh. 885. 

( 9 ) Tindal, C. J., ibid, 389. 

(r) A usferbury v, Morgan, 2 
Taunt. 195. 

(s) Hwrst T. Jennings, 5 B. A C. 
650. 

(f) Per Alexander, C. B., R. v. 
PdS> 1 Y. & J. 171. 

(n) White v. Seedy, Dougl. 49. 
(v) JUdr, BrangvAn v. Perrot, 
2 Bl. 1190 ; Wilde ▼. Clarkeon, 6 
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same sum, and the bond was stated to be for the payment of 
the debt with lawful interest, Littledale, J., ruled that interest 
might be given beyond the penalty, as damages for the deten- 
tion, on the ground that it was expressly provided that the 
debt should bear interest (lo). Here the express agreement 
negatived the presumption that the parties intended to fix the 
penalty as the amount of ultimate damage to be recovered. 

But where the penalty is contained in any other instrument 
than a bond, it is optional for the plaintiff, either to sue in 
debt for the penalty, or to proceed upon the contract, and 
recover more or less than the penalty, toties quoties (d?) ; and 
accordingly greater damages than the amount of the penalty 
have been recovered in actions on charter-party (y). 

Of course where the sum named is not a penalty but 
liquidated damages, the statute does not apply. In such a 
case the amount is not discretionary. It is of the substance- 
of the agreement; a jury cannot assess damages where the 
parties themselves have fixed them (^). 

Where an action is brought in England, to recover the 
value of a given sum in a foreign currency, upon a judgment 
obtained abroad, *the value is that sum in sterling money 
which the currency would have produced, according to the 
rate of exchange between the foreign country and England at 
the date of the former ju^Jgment 


T. R. 303 ; overruling Lord Lorn- 
dale V. Churchy 2 T. R. 388 ; 
Clarhe v, Seton^ 5 Ves. 415 ; 

*Clure V. Umikhiy 1 East, 436 — 
8 ; Ildlen v. Ardlcy^ 3 C. & P. 
12 . 

Francis v, Wilson^ Ry. & M* 

105. 

(ar) Per Lord Mansfield, Lou'C v. 
Pcerst 4 Buit. 2228. 

(y) Winter v. Trimmer^ 1 BI. 


396; Harrison v. Wright^ 13 East, 
343 ; Muylem v. Harris^ 2 D. & 
L. 829 ; antCf p. 64. 

(z) Lmoe v. PeerSy 4 Burr. 2229, 
Barton v. (ilover^ Holt N. P. C. 
43 ; anUy p. 63—66 ; 1 Wms. 
Sauud. o8, c. 

(a) ScoU V. Bevaiif 2 B. & Ad. 
78. 
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CHAPTER VIIL 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

Interest is, by usage, always allowed upon bills of ex- 
change and promissory notes (a). But where it is not expressly 
reserved, it is flot part of the debt, but merely damages for 
its detention, and the jury are not bound to give it mdess they 
think proper. But negligence or default on the part, of the 
holder, seem to be the only grounds which will justify the 
jury in withholding it (5). Interest ought not to be allowed 
on a bill or note for any time that it has been in the hands of 
an alien enemy (c). 

The mode in which the interest is to be calculated varies 
according as it is expressly reserved, or given as damages. 

Where interest is expressly reserved, it is calculated from 
the date of the instrument (d), whether the promise is general 
or to pay interest on demand (e). And even where no action 
could originally have been maintained upon the note, as 
having been given to a married woman by her husband and 
two others as sureties for him, it was held that she might 
recover within six years after the death of her husband, and 
obtain interest from the date (/). And similarly, where the 
promise was by the maker of the note for himself and execu- 
tors, one year after his own death to pay 300i. with legal 
interest. In this case no previous dealings between the par- 
ties were shown ; but, in the absence of proof, it was presumed 
that the note was given for value. Had the evidence proved 
the contrary^ so as to render the note a voluntary gift, in the 
nature of a legacy, it appears the interest would have been 
held to run from the maker’s death (g). 

(а) AiitCf p. 69. (e) /Topper v. iZicAmom/, 1 Stark. * 

(б) DuBelioixy.L<»'d Waierpark, 608. 

1 D. A R. 16 ; Camerony. 2 (/) Richards v. Richards^ 2 B. 

B. & A. 308 ; Laing y. StonCf 2 & Ad. 447. 

M. & R. 561. ig) Roj^eg v. OreenweU, 10 A. & 

(c) Du Bdloix y. Waterparkf E. 222. 
ubi sup. 

(d) Kennerly y. Ncuh^ 1 Stark. 

453. 
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Where interest is not specially reserved, it runs from the 
maturity of the bill or note (A), and in case of an instrument 
payable on demand, from the time of demand. The cbm- 
mencement of the action is a sufficient demand for this 
purpose (t). 

But it is different where there is neither a person com- 
petent to sue for the money, nor authorised to receive it. 

Therefore where a bill, upon which interest was not expressly 
reserved, j^became due after the death of an intestate, and 
'before administration, it was held that interest ran, not from 
the maturity of the bill, but from demand by the adminis- 
trator (J), 

It has been held that the drawer or endorser of a bill, not i jiiiliility of 
bearing interest on the face of it, is only liable for interest 
from the time he receives notice of dishonour (A). But this interest, 
decision seems contrary to principle, as the contract by drawer . 
and endorsers is, that the acceptor shall fiay at maturity, or 
that they will. Any damage suffered by his dcfaidt ought to 
be borne by them. Accordingly, it is held that a person who 
guarantees a bill, must pay interest upon it from the time it 
is due (Q. There is one case in which the plaintiff, in an 
action against the endorser, was given interest from the time 
of dishonour by non-acceptance (m). It docs not appear, 
however, whether any interval had elapsed between the dis- 
honour and notice to the defendant. It may be observed 
that the further principle laid down in Walker v. Barnes^ 
viz., that the drawer was entitled to a rsasonable time to pay 
after notice of dishonour, has been expressly overruled by a 
much later casc(n). This is so far important to the present 
point, as showing that the res])onsibility of the drawer or 
endorser was considered to be much less identical with that 
of the acceptor in those days than now. 

Where a note is payable by instalments, and on failure of wihu iviyinciit 
any instalment the whole is to become due, the interest is to 
be calculated upon the whole amount remaining due after any 
default, and not upon the respective instalments at the time 
when they would otherwise have been payable (o). 

Interest does not run after a tender (p) ; but ^hen money Tui»«icr; imy- 
is paid into .court upon an instrument which bears interest, uicutiuto court. 


(A) OanttY, Afackensie, 3 Campb. 
51. 

(t) Pierce v. Fothergill^ 2 Bingh. 
N. C. 167. 

(j) Murray y. East India Cb., 
5 B. & A. 204. 

{h) Walker v. Bamee^ 5 Taunt. 
240. 

(Q Ackermann y. Ehrensperger, 
16 M. & W. 99. 


(wi) llarrieon y. Dickeon^ 3 
Campb. 52, n. 

(n) Siggere y. Lewie^ 1 C. M. & 
R. 370. 

(o) Blake y. Lawrence^ 4 Esp. 
147. 

(p) Dent Y. Dutm^ 3 Campb. 
296. 
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the sum must cover interest down to the date of payment 
into court, and not merely to the commencement of the ac- 
tion, or the plaintiff may proceed for the difference (^). In all 
other cases interest is carried down to final judgment (r). 

Where the defendant by his pleading admits the bill, the 
plaintiff cannot recover interest from its maturity at the date 
alleged in the declaration without producing the bill («). Where 
there has been a judgment by default, it appears to have been 
held that the note need not be produced before the Master 
upon a rule to compute (f). 

Interest is calculated at the current rate of the place, 
according to whose laws it is payable. It is for the jury to 
say what the rate of interest in the particular place is, but it 
is for the judge to direct them as to the place according to 
whose laws the interest is to be assessed (n). Bills and notes 
.in England bear interest at the rate of 5^. per cent., both at 
law and in equity (t?). 

The place at which each party to a bill or note undertakes 
that lie himself will pay it, is with regard to him the lex loci 
contractHs^ according to which his liability is governed (ic). 
Consequently, with regard to each of the* parties to a bill, 
interest in the nature of damages, where there has been no 
express contract, may be of a very different amount. Where 
a bill was drawn, endorsed, and accepted in France, but pay- 
able in England, it was held in an action against the acceptor, 
that he was only liable for the English rate of interest (a?). 
But if the action ha£ been against the drawer, upon default 
of the acceptor, his liability to interest woidd have been regu- 
lated by the rate of interest in France. “ The drawer, by his 
contract, undertakes that the drawee shall accept, and shall 
afterwards pay the bill according to its tenor. If this con- 
tract of the drawer be broken by the drawee, either by non- 
acceptance or non-payment, the drawer is liable for the pay- 
ment of the bill, not where the bill was to be paid by the 
drawee, but where he, the drawer, made his contract, with 
such interest, damages, and costs as the law of the country 
where he contracted may allow (y). 

When, ho-'vever, a bill has been drawn at A, and endorsed 
at B., and the action is against the endorser, it is a question 


( 9 ) Kidd y. Walker^ 2 B. & Ad. 
705. 

(r) Robinson v. Bland^ 2 Burr. 
1081. 

(jt) Iluttony, TTrtrrf, 15 Q. B. 26. 
(/) Davis V. Barker^ 3 C. B. 
C06 ; and now, in such a case, 
judgment by default is final, 15 & 
16 Viet., c. 76, 8 . 93. 

(tt) Gilibs V. Ft'emont^ 9 Exch. 25. 


(v) Upton V. Fen'crsy 6 Ves. 803. 

( 10 ) Story, Confl. Laws, s. 315. 

(x) Cooper v. Waldegrave, 2 
Beav. 282. 

(y) Per Hon. Pemberton Leigh, 
AlUm V. Kemble, 6 Moo. P. C. 314, 
321 ; Cougan v. Banhen, Ghitty, 
Bills, 9th ed., 683 ; Gilibs v. Fre- 
mont, 9 Exch. 25. 
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whether this endorsement is a new drawing of a bill at B., or 
only a new drawing of the same bill> that is, a bill expressly 
made at A. In the former case, it would carry interest at 
the rate at B.; in the latter, at A. (z'). There is a difference 
upon this point. Pardessus adopts the latter opinion (a). 

He says, “ L’obligation de dommages-intdrets fait partie de la 
convention intervenue entre le tireur et le preneur, et chaque 
endosseiir s’est porte caution d’executer T engagement du pre- 
mier. Chacun d’eux pent done, dans Tesp^ce presentee, etre 
contraint de payer tons les dommages-intt^rets auxquels Ic 
defaut d*ac(]uittement de la dette pent donner lieu.’* The 
weight of authority in England, however, is certainly in favour 
of the other view. Lord Laugdalc, M.R., in the case pre- 
viously cited (6), says, At the time when there is a breach 
of the contract of the acceptor by non-payment in the country 
where payment is contracted to be made, theVe may be a con- 
temporaneous breach of contract by the drawer or endorser in 
the country where the contract was entered into — where the bill 
was drawn and the endorsement made, — and the consequences 
of that breach of contract might be governed by the law of the 
country where it takes place.” Here his Honour places drawer 
and endorser as each liable on the same princi])le, viz., accord- 
ing to the law of the place where their contract was made.. 

These words are relief on by Mr. T. Pemberton Lfigh in 
Allen v. Kemble (c). And no difference is taken between the 
cases. As the latter decision settled tlic liability of the drawer, 
according to the opinion first cpioted. It may be fairly argued 
that the liability of the endorser would have been similarly 
settled, if the question had arisen. Tlie high authority of 
Mr. J. Story is also marshalled on the same side [d). 

Where interest at a particular rate is expressly reserved Whoro intoroMt 
upon the face of the instrument, it becomes of course part of 
the debt, and the drawer and every endorser is liable to pay 
this exact amount, wherever his own contract was made. It 
is not an additional damage accruing from his own breach of 
contract, but an integral j)art of the sum which he has con- 
tracted to ensure. Interest may, however, be expressly 
resented, without any mention of the rate. In such cases, 
the rule is laid down by Mr. Chancellor Ken} (c), and by 
Mr. J. Story (/) as follows. ‘‘ The law of the place where 
the contract is made is to determine the rate of interest, when 
the contract specifically gives interest; and this will be the 
case, though the loan be secured by a mortgage on lands in 


{z) Per Alderson, B., 9 Exch. 31. 

(а) Cours de Droit Com. Art. 
1500. 

(б) Cooper y. Waldegrave, 2 
Bear. 282, 285. 


(c) 6 Moo. P. C. 322. 

\d) Story, Coufl. L. s. 315. 
(c) 2 Kent Com. 460, 461. 
(/) Confl. Laws. s. 305, 
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another state^ unless there be circumstances to show that the 
parties had in view the law of the latter place in respect to 
interest. When that is the case, the rate of interest of the 
place of payment is to govern.” 

The circumstances which utterly vitiate a bill, such as 
fraud, immorality, and illegality, of course do not come within 
our object (ff). But as the bill may be a perfectly fair and 
legal transaction, and yet the holder have no right to recover 
at all, or only a part of the sum named in it, the question of 
consideration becomes important. 

As between immediate parties to the instrument, such as 
drawer and acceptor, endorser and his endorsee, the rule is 
very simple. An original absence of consideration (7*), or an 
entire failure of consideration (i), will be an entire bar to the 
action. And a partial absence, or failure, of consideration 
will be a bar prd tanto (j). 

“ But between remote parties, for example, between payee 
and acceptor, between endorsee and acceptor, between en- 
dorsee and remote endorser, two distinct considerations at 
least must come in question : first, that which the defendant 
received for his liability; and secondly, that which the plain- 
tiff gave for his title. An action between remote parties will 
,Tiot fail, unless there be an absence or failure of both these 
considerations. And if any intermedia^ holder between the 
defendant and plaintiff gave value for the bill, that intervening 
consideration will sustain the plaintiff’s title” (4;). Nor is it 
any defence in an actibn by endorsee for value against the 
acceptor, or any other person who has received no considera- 
tion, that the plaintiff took with notice of that fact (7) ; unless 
the endorsement to the. plaintiff amounted to a fraud upon 
the defendant, of which the plaintiff at the time was aware (m). 
And the same rule prevails, though it was endorsed to him 
after due (n). But where the bill is an accommodation bill, 
and known to be so by the endorsee, he can only recover on 
it the amount he has actually paid on it(o); though if he 


{ff) See Bylcs, Bills, 5th ed., 96 
—106. 

(h) JloUidav v. Athinson^ 6 B. 

6 C. 601 ; Southall y. Jliffg, 11 0. 

B. 481 ; Crofts v. Beale, 11 C. B. 
172. 

{i) Wells V. Hophins, 6 M. & W. 

7 ; Solly v. Jlinde, 2 C. & M. 616. 
{j) J)anicll y. Williams, 2 

Stark. IOC ; Barber v. Bnu^kouse, 
Peake, 61 ; Simpson v. Clarke, 2 

C. M. & R. 342. 

{k) Byles, Bills, 5th ed., 92; 
Robinson v. Reynolds, 2 Q. B. 196; 


Collins y. Martin, 1 B. & P. 651 ; 
Hunter v. Wilson, 4 Exch. 489. 

{1) Fcntvm y. Pocooke, 5 Taunt. 
192 ; Manley y. Boycot, 2 E. & B. 
46. 

(m) Evan* v. Kymer, 1 B. & 
Ad. 528. 

(n) Sturtevani v. Ford, 4 M. k 
G. 101 ; Stein y. Yglesias, 1 C. M. 
k R. 666 ; Lasarus y. Cowie, 3 Q. 
B. 459. 

(o) Jones y. Hibbert, 2 Stark. 
304. 
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were ignorant of that fact^ he might recover the whole amounti 
although he had not paid so much (p). 

With regard to failure of consideration, three things are Efreotoffaiiuro 
to be observed: 1st., that if the consideration for which the 
bill was given is once executed, no subsequent tortious act, 
by which the defendant is deprived of the benefit of that 
consideration, can be a defence to the, bill. 

Therefore where the plaintiff had agreed to execute a lease 
of premises to the defendant, and the defendant had accepted 
a bill for the consideration money, and been let into posses- 
sion, it was decided to be no answer to an action upon the 
bill, that the plaintiff had refused to execute the lease (q). 

And the same decision took place where the bill was given 
for the price of goods, which the plaintiff, who was the 
vendor, had forcibly retaken in two months after delivery (r). 

In each case the only remedy was by cross action against the 
plaintiff. 

2nd. That where the bill is given in pursuance of an 
agreement to pay money on a particular day, such agreement 
being absolute and not dependent upon the execution of the 
consideration ; the non-performance of the latter is no defence 
to an action on the bill, while the contract remains open and un- 
rcscinded. An action was brought upon a note for 200^. There . 
was an agreement of t^ie same date with the note, by^which 
it appeared that in consideration of 200Z. then paid or secured 
to them by the defendant, and in consideration of 1140^. to be 
paid on the 2nd February, the plaintiffs agreed to convey to 
the defendant an estate subject to two mortgages. The estate 
was not conveyed owing to a dispute with the mortgagee, who 
refused to assign his interest; Held that the action on the note 
was maintainable. Lord Tcnterden, C. J., put the deeision on 
the ground that by the agreement the purchase-money was 
to be paid on the 2nd February in any event. Parke, J., 
inclined to think that the action would not have been main- 
tainable, if the circumstances had been such that the defen- 
dant, having paid the 200?. as a deposit, would have been 
entitled to recover it back. This he could not do as long as 
the contract remained open. But that was the case here, 
for the plaintiffs agreed only to convey the estate subject to 
the two mortgages. They were never bound to convey the 
legal estate to the plaintiff, but only the equity of redemption; 
and that they never had refused to convey (s), 

3. A bill of exchange cannot be accepted on a quantum 

(!>) Wiffm V. i2o6cr<a, 1 Esp. & Ad. 320 ; and see QramA v. 

261. Wdrhmmj 16 East, 207. 

{q) MoggridgcY, Joncif 14 East, (s) Spiller v. WetUahe, 2 B. & 

486. Ad. 155. 

(r) Stephens v. WUhinson^ 2 B. 
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meruit (t) ; and where a bill or note is given for the price of 
goods^ evidence of inferior quality is never admissible in re- 
duction of the claim (u). But it is otherwise where the 
inferiority of the article arises from fraud on the part of the 
seller; this makes the bill bad ah initio (o). It would appear 
then, that though a partial absence of consideration may be set 
up (to), a partial failure />f consideration never can, but must 
always be matter of cross action. 

Ro-exebango. For an explanation of re-exchange on dishonoured bills, 

see Byles, Bills (x). The drawer of the bill is liable to re- 
exchange, no matter how many the hands through which the 
bill has been returned, and on which the exchange charges 
have been accumulating, because, by making himself liable 
for the acceptor, he makes himself liable for all the conse- 
quences of the acceptor’s default {y). And the same rule 
Holds as to an endorser (a). But the acceptor is not liable 
on this account, as his contract is only to pay the sum speci- 
fied in the bill, and legal interest, according to the- rate of the 
country where it is due (a). Where, however, the maker of 
a note made it ** payable in Paris, or at the choice of the 
bearer, in Dover or London, according to the course of ex- 
change upon Paris,” and shortly after all direct exchange 
• ceased between London and Paris, though a circuitous course 
of exchange was maintained through Ifamburg; Held that the 
plaintiff was entitled to recover upon the note, according to 
the system of circuitoits exchange existing at the time the 
note was presented for payment (b), 

I'nitcst m COHO In the case of a foreign bill of exchange, a protest for non- 
loixign acceptance is necessary by the custom of merchants, to charge 
• the drawer (c) ; but it* may be dispensed with under those 
circumstances which render notice of dishonour uimcces- 
Aud iuiiuid biiL». sary {d). Protesting inland bills is unknown to the Common 
Law(c); but St. J) & 10 W. IIL, c. 17, authorises the pro- 
testing for non-payment of all inland bills for the amount of 
5L or upwards, drawn payable at any time after date ; and 

(0 bord Ellcnborough. 2 Campb. {y) Mellish v. Simeon^ 2 H. Bl. 

. 347. • 378. 

(ii) Ibid , ; Morgan v, Richard’ (z) Auiiolv. Thom<Uf2T, B. 62. 

stm, 1 Campb.' 40, n. ; Ftemlng v. (a) Napier v. ^kneider^ 12 

Simpson^ ibid , ; Trickey v. Lame, East, 420 ; WobUey v. Crawford, 

(> M. & W. 278 ; the ruling of Tin- 2 Campb. 446. 

dal, C. J., in De Sewhanherg ▼. (6) Pollard v. ffeiries, 8 B. & 

Jluchanan, 6 C. & P. 346, upon F. 336. 

this point seems incorrect. (c) Oak v. Walsh, 6 T. R. 239 ; 

(v) Lewis y, Cosgrave, 2 Taunt. Orr v. MaginnU, 7 'East, 359. 

2 ; ^omon v. Turner, 1 Stark. 61. (d)/2o^frdv.i$ife/>/iciis,2T.R.713; 

(w) Wiffen V. Roberts, 1 Esp. as to these circumstances see ^ 2 cib;r- 

201 ; Jones v. Hibbert, 2 Stark. dike v. RoUman, 2 Sm. L. C. 22. 
304. {e) Byles, Bills, 6th ed., 193 ; 

{x) 6th ed., 312. L^ley v. Milts, 4 T. R. 173. 
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3 & 4 Ann, c. 9, s. 4, authorises a protest of the same bills 
for non-acceptance, for which protest there shall be paid 2s. 
and no more. And 2 & 3 W. IV., c. 98, allows the protesting 
for non-payment of all bills of exchange, which are made 
payable at any place, other than the place named as the resi- 
dence of the drawee. No bills can be protested except such 
as come within the words of the statutes, and a bill payable 
so many days after sight is not within stat. W. III., and no 
expenses of protesting can be recovered upon it (/). It has 
been thought that the stat. of Ann, c. 9, which places promis- 
sory notes on the same footing for all practical purposes as 
bills, authorises protest (g). It certainly does not do so in 
terms, and if they were included, it is strange no mention 
should be made of them in 2 & 3 W. IV., c. 98. Since it 
has been decided that interest may be recovered on an inland 
bill without protest (h), the practice has become quite useless. 

Expenses of noting and postage, incurred on the return of 
an inland bill, must be specially laid (t) ; and it is doubtful 
whether a charge for noting is in any case recoverable on an 
inland bill that Ims not been protested (j). 

A party to a bill, who has been sued upon it, cannot recover 
the costs of the suit, in an action against the party who is 
liable to him (k). * 

A party to a bill, vdio transfers it without endorsement, 
does not warrant the solvency of the parties to it (Q, and no 
action can be maintained against lit^p, if it is dishonoured. 
He does, however, warrant it to be such a bill ns it purports 
to be. Therefore if it is forged (m) ; or if, professing to be a 
foreign, it is really an inland bill, and therefore void for want 
of a stamp, the transferor must refund the amount received, 
though he was ignorant of the defect, and though the bill 
vft)uld have been paid, notwithstanding the defect, only for the 
bankruptcy of the acceptor (n), or the laches of the holder (o). 


(/) Lefiley v. Mills, 4 T. R. 
170. 

(g) Byles, BiIIh, 193. 

{h) Windle v. Andrews, 2 B. & 

A. 696. 

(i) Jlohbs’v. Christmas, Byles, 
Bills, 192 ; Kendrick ▼. Lomax, 2 
C. & J. 40& 

Kendrick v, Lomax, ibid., 
uftt swp. 


(k) See ante, p. 28. 

(l) Fenn v. Harrison, 3 T. R. 
757. 

(m) Jones v. fiyde, 5 Taunt. 
488. 

(n) Gompertz v. Ifartlett, 2 B. & 
B. 849. 

fo) Wilson v. Vysar, 4 Taunt. 
288. 
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CHAPTER IX. 


1 . Actions for Rent. 

2 . Actions on Covenant to Re- 

pair, 

3. Actions on Covenant to Build 
• or Mine. 


4. Actions on Chtenant to pay 

Renewal Fine. 

5. Actions onCotemnt to Insure. 

6 . Action on Covenant to pay 

Rates. 


In a previous chapter I examined contracts relating to the 
purchase or sale of land, and the damages which might arise 
from their breach. In the present chapter I propose to 
collect together those contracts which relate to the terms on 
which it is to be held. The most universal and important 
of these is the contract for payment of rent. Others, such 
as covenants to repair, present important matter for con» 
sidcration also. Covenants for title, quiet enjo 3 aneiit, and 
against incumbrances, have been discussed before (o), as re- 
ferring rather to the i.ature of the thing parted with, than 
the manner in which it was to be occupied. 

Rent is generally a fixed sum, reserved by a written 
instniment. In this case difficulty can seldom arise, as the 
jury have merely to give a verdict for the amount claimed for 
arrears, and interest upon it from the time due ( 6 ). Wheje 
there was a lease of coal mines to the defendant, yielding and 
paying yearly for every ton of coal that should be worked, 
raised, or got in each year, not exceeding 13,000 tons in 
any year, 8 ^. per ton, or yielding and paying that amount 
of money, viz. 433i. 65 . Sd. each year ns fixed rent, whether 
the coal should be worked or not, and also 9d. per ton for 
each ton over and above that quantity ; it was held that the 
whole rent was payable, though the mine was so exhausted 
that the lessee could nofr raise 13,000 tons of coal in a 
year (c). The only two cases which ever admit of conflicting 
evidence as to the amount to be received are, where the rent 
is claimed in an action for use and occupation, and where a 
right to an apportionment is set up. 

(ci) AntCf pp. 95 — 102. W. 487 ; R. v. Bedworthf 8 East, 

(6) 3 & 4 W. IV., c. 42, s. 28. 387. 

(c) Bute V. Thompion^ 13 M. & 
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1 . Debt for use and occupation lay even at common law, Uso aad occuiia- 
although there had been a demise at a fixed rent, provided it 
could be treated as a mere agreement, and not a lease (d). 

But by 11 Geo. II, c. 19, s. 14, “it is lawful for a landlord, 
where the Agreement is not by deed, to recover a reasonable 
satisfaction for the lands &c. held or occupied by the defend- 
ant, in an action on the case for the use and occupation of 
what is so held or enjoyed ; and if in evidence any parol 
demise, or any agreement (not being by deed) whereon a 
certain rent was reserved, should appear, the plaintiff in such 
action shall not therefore be non-suited, but may make use 
thereof as evidence of the quantum of the damages to be 
recovered.** 

Where there has been an agreement settling the amount of whoro thoro in 
rent, of course the case is clear, and such agreement may be ““ 
proved for this purpose, though void as a lease by the Statute 
of Frauds (e). Such an agreement, however, is only evidence 
of the amount of rent to be paid, where the lessee has enjoyed 
under it. And where the lessee took under an agreement 
which he never, signed, and the lessor failed to fulfil the 
agreement, in the principal point which had induced the 
lessee to propose becoming a party to it, the Court held that 
he could scarcely be said to have so enjoyed. Accordingly,* 
the jury were at liberty to find any such value, as they con- 
sidered that which he had enjoyed to be worth (/). Even 
payment of rent at a particular ratejis only evidence of an 
agreement, and will not be conclusive, where any facts show 
that such rate was not intended to be permanent. A tenant was 
let into possession of land during the currency of a term, the 
rent then being A7l,y with an agreement that at the end of the 
term he was to pay 80Z. He paid the 471,, but disputes arising 
on the new agreement, it was abandoned, and he continued to 
occupy. It was held that the jury were to consider, what was 
a fair rent for the continued holding, and that no necessary 
inference could be drawn from the former holding at 471. {g)* 

The question as to the value of the premises is of vaiuo of pro- 
course one entirely for the jury. Some Jight may be 4"j!J.«wed^by^ 
thrown upon the principles which should guide them in ©xtrinHiccir- 
cases of difficulty, by reference to cases decided under the 
acts for assessing to the jioor rates. It has been held for 
this purpose, that lands and houses are rateable, not only 
with reference to what may be regarded as their present 
intrinsic value, but to any circumstance which* for the time 
increases the beneficial interest of the party who enjoys them. 

(d) Oibson r. Kirh^ 1 Q. B. 850. F. 680 ; Swatmem v. Ambler, 8 

(c) l)e Medina v. Poison, Holt, Exch. 72. 

47. (g) Thetford (Mayor of) v. 

(/) Tomlinson v. Day^ 2 B. & Tyl^, 8 Q. B. 9.5. 
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Thus, where a small plot of ^und was rendered valuable by 
a mineral spring, and the buddings upon it derived a profit* 
able character from that circumstance, the lands and buildings 
were held to be rateable with the spring, at the profits which 
they produced in association (A). So where any right is 
attached to the possession of a tenement, as a soke mill, which 
is entitled to the sole multure of all the com and grain in the 
neighbourhood, or a canteen in a barracks, which naturally 
attracts all the custom of the soldiers and their followers (t). 
And so where machinery is demised along with the tenement, 
whether that machinery be real or personal property (J), Of 
course there is this difference between the rules to be observed 
in assessing fur poor rate, and assessing for rent ; that in the 
former case, the entire value of the tenements and their 
adjuncts is to bg taken into consideration, whether such 
additional value has been conferred upon them by the act of 
the tenant himself or not ; but for the purpose of ascertaining 
the rent due to the landlord, only such value as has been 
received at the time of the demise can be taken into account. 
Otherwise the tenant would be paying a rent upon the outlay 
of his own capital. But although the value of lands or tene- 
ments consists not only in the land itself, but also in those 
things which have been attached, so as to become part of it, 
the case is different where the increased value arises from a 
contract by the landlord, to do something which \vill be bene- 
ficial to the occupier. ..For instance, to supply a public-house 
with ale at fixed prices, or to provide a tenant with horses to 
be used ou or off the tenement as a moving power, or with 
steam for the like purpose. The compensation for the power 
can in neither case form a part of the value of the subject of 
the occupation (A), This is clearly a matter quite independent 
of the demise, and in respect of which either party may main- 
tain an action on the contract. 

The annual value is properly estimated at the rent which a 
tenant would give, he paying the poor rates and the expenses 
of repairs, and the other annual expenses for making the sub- 
ject of ocApqtion productive ; if the subject of occupation he 
of a perishable nature, or require an annual expense to secure 
its existence, an allowance ought to be made on that account. 
It is on this principle that buildings, machinery, canals, gas- 
works, &c. are rated at a less proportion than arable or other 
land(0. 


(h) R. V. Miller, Cowp. 619. 

<t) R. V. Bradford, 4 M. & S. 
317. 

(j) R. V. St, Nicholas, Glouees* 
ter, Caldoc. 262 ; R, v. Jloffff, 1 T. 
R. 721 ; R. V. Guest, 7 A. & E. 
951 ; Rcff, V. ffaslam, 17 Q. B. 220. 


{k) Per Parke, Bl, Robinson v. 
Learoyd, 7 M. & W. 48. 

(0 R, V. Lwoer Milton, 9 B. & 
C. 810; Reg, v. Cambridge Gas 
Light Co., 8 A. & E. 78 ; R, v. 
Adames, 4 B. & Ad. 61. 
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Where the tenant has not come into possession under the 

g laintifP, the latter can only recover for the time during which 
e himself has had a legal title, although he may have had 
the equitable estate, as assignee of the equity of redemption 
long before (m). 

2. The general principle of law is, that there can be no 
apportionment of rent, except by th6 assent of the parties, 
either in respect of a portion of the time, or a portion of the 
property. Therefore where there has been a surrender or an 
eviction in the middle of the period for which rent is payable, 
the landlord cannot recover rateably for the shorter period 
during which the tenant was in possession (n). Nor can he 
recover any part of the rent, where he has himself evicted the 
tenant from part of the land ; but where there has been a 
surrender of part of the land, or the lessor has entered upon* 
part for a forfeiture, or by special condition for entry, or the 
lessee be evicted from part of the land by title paramount, the 
rent shall be apportioned (o). And so, where the reversion is 
severed by a grant of part of the premises, the rent-service 
incident to the reversion shall be apportioned (p). Posses- 
sion by a tenant, who has been let in by the lessor under a 
lease of prior date, and still in existence, is an eviction by 
superior title, such as would create an apportionment of rent 
in favour of a subsequenf lessee. But where such lcase*lasts 
for the entire term over which the 8u|)sequent lease was to 
extend, the lease is utterly void as to that part, and the rent 
is not apportionable, and no distress can be maintained for 
it (q). No action will lie for use and occupation otf a part, 
where there has been an eviction of ^another part by the 
lessor (r). 

Various statutory provisions have passed, to remedy the 
evil which arose on the determination of leases, by a death in 
the middle of the current half-year. In such cases the rent 
for the fractional period was wholly lost. The party who 
made the lease, or his representatives, could not recover, 
because the rent was never due ; and the person nextdBntitlecl 
could not recover, because the tenant had never been in pos- 
session of his land. Now, however, by the* joint ogeration of 
11 Geo. II., c. 19, s. 15, and 4 W. IV. c. 22, s.* 1, in all 
cases in which a lease determines on the death of the lessor 
(although not strictly tenant for life), or on the death of the 


Period for which 
phiintiff can 
recover. 


Rout in general 
eauuot bo apt>or> 
tionod 
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lyi cuniiuon law. 
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(m) CM V. CewpevUer, 2 Campb. 
IS, n. 

(n) WoUb V. Atcheaon, 3 Bingh. 
462 ; ffall v. Burgess, 5 B. k C. 
882. 

(o) Go. Lit. 148, a ; 8 Rep. 22. 
Ip) Go. Lit. 148, a; 13 Bep. 57 a. 


iq) Neale v. Mackenzie, 1 M. & 
W. 747. 

(r) Reeve v. Bird, 1 C. M. & R. 
36 ; ovemiling Stokes v. Cooper, 3 
Campb. 514, n., contra. As to 
plea^g eviction, see 1 Wnu. 
Sannd. 204, n. 2. 
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life during which the lessor was entitled, the representatives 
of the lessor in the former case, or the lessor himself in the 
latter, may recover a rateable portion of the rent growing 
due. , 

These clauses do not apply to the case of a tenancy expiring 
by the rieath of the lessee ( 5 ), -and the question is, whether 
such a case comes withih the terms of the next section of the 
last-named act. It provides that in case of any rent-service 
reserved on a lease, made subsequent to 16 June, 1834, by a 
tenant in fee or for life, or person demising under a power, 
and also, in case of all other rents and fixed periodical pay- 
ments of * any description, payable under any instrument 
executed, or (in case of a will) coming into operation after the 
same date, there shall be an apportionment thereof on the death 
of any person interested in such rents, &c., or on the deter- 
mination, by any other means whatsoever, of the interest of 
such person, so that he or his representatives shall be entitled 
to a proportion according to the period since the last payment. 
This apportionment, however, is only to take place as between 
such ])ersons, and the persons who, but for the act, would 
have been entitled to the whole rent, for the tenant in posses- 
sion is to pay the rent to the latter parties, and it is to be 
recovered from them by the person whose interest has 
expired (<). 

This act only applie^s to cases in which the interest of the 
person interested in vuch rents and payments is determined 
by his death, or by the death of another person ; but does not 
enable aw apportionment to be made between the real and 
personal representatives of a tenant in fee (m). In tlie former 
of the two cases cited below, Wigram, V. C., laid it down 
as clear law, “ that the act contemplates, among other cases, 
the case of a tenant in fee-simple who, after having granted 
a lease or leases, shall by settlement, will, or otherwise, give 
a life estate, or other determinable interest, to a party in whose 
favour the apportionment is to take place.” He also admitted 

that one consequence of his decision would be that, where a 
tenant in fee-simple devised to one as tenant for life, the 
devisee for life would take the entire periodical rent due at the 
first day of payment after the commencement of his estate, 
and his proportionate share up to tlie day of the determination 
of his life interest. The law would operate in his favour both 
at the beginning and end of his life estate.” It would seem 
that this section does not apply to the case of an owner in fee, 
whose tenant for life dies in the middle of the term. The act 
seems only to apply to the death of the party entitled to the 

(«) 1 Wius. Saund. 288, i. (u) Browne v. 3 Hare, 

(t) 4 & 5 W. IV. c. 22, s. 2, 173 ; Beer v. Beer, ^12 C. B. 60. 
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rent, in whose favour it is to be apportioned ; not to the death 
of the party bound to pay. Suppose a tenant for life dies 
after sowing his crops and before harvest, what portion of the 
rent could his representatives be called on to pay ? 

The Court of Queen’s Bench have expressed a strong 
opinion that no apportionment can take place, where the 
tenancy has been put an end to by the act of the land- 
lord (e). 

Where a testator gave an annuity to A. for life, the first pay- Annuity, 
ment of which was to he made at the expiration of one year 
from the testator’s death, hut the annuity was not continued 
to any one after the death of the annuitant ; the annuitant died 
eight days before the first payment became due; — held that 
there might be an apportionment under this statute (<(?). 

In no case does tliis statute apply to payments which are not 
due under some instrument in writing (a?). 

It has beefh decided that rents may be apportioned under this 
statute, when the lease out of which they arise was made after 
the passing of the act, though by virtue of a power contained in 
a settlement executed previous to that date (y). 

The legislature, with its usual anxiety to support the 
interests of landlords, has also enacted some provisions with 
a view to secure the recovery of their premises, when the 
period of tenancy has crf^iired. * 

By 11 Geo. II. c. 19, s. 18, if any J;enant shall give notice Tenant hoMinR 
of his intention to ([uit the premises hoWen by him, at a time 
therein mentioned, and shall not deliver up ])ossession at himHoir. » 
such time, he shall pay double the rent which he should other- 
wise have ])aid, and so during his continuance in possession. 

Notice by the tenant under this statute may be by word of 
mouth (^). But it must state such an ascertained time as 
would bind the landlord, and enable him to get another 
tenant. Accordingly where the notice was that he would 
leave when he got another situation, which he did get, this 
was held insudicient (a). And on the same principle of reci- 
procity, the notice must be given by a tenant competent to 
determine his tenancy, and at the proper distance of time 
necessary to. make such a notice valid. Therefore, where a 
tenant, who could determine his holding by a six months* 
notice, gave a shorter one, and then held over, the landlord 
was not allowed to distrain for double rent (6). 


(v) Oldershaw v. Hdt, 12 A. & 
B. 590. 

(w) Trimmer v. Danhy, 23 L. 
J. Ch. 979. 

(x) In re Marhby, 4 My.&Cr.484. 
{y) Lock Y. De Burghf 4 De G. & 

Rm. 470. 


( 2 ) Timmins v. RavMnson^ 3 
Burr. 1603. 

(a) Farrance y. ElldnyUm, 2 
Campb. 591. 

(5) JohneUme y.Jffndlestonef 4 
B. k C. 922. 
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Holding ovor The 4th Geo. 11. c. 28, s. 1, provides, that whenever any 
tenant, or person coming, into possession of land under a 
tenant, shall hold over after the end of the term, and after 
notice in writing for delivering up possession, they shall pay 
double the yearly value of the premises. This statute, being 
a penal one, is to be strictly interpreted. Where the defendant 
was tenant of a room in a mill, through which the revolving 
shaft of a steam-engine passed, it w'as ruled that in calculating 
the double value, the value of the power of the steam-engine, 
which was supplied by the landlord to turn the machinery 
by means of this shaft, could not be taken into consideration. 
The Court said that although the rent paid was an entire 
sum, part of it was paid, not for the value of the occupation, 
but for the landlord’s performance of a contract to do some- 
tliing beneficial to the tenant. If the landlord, by means of 
•the tenant having held over, is prevented from using the 
steam-power beneficially, and deprived of profit •thereby, he 
has a remedy on his contract with the tenant to give up at 
the end of the term, or for a trespass in continuing to occupy, 
and may recover compensation for his loss by way of special 
damage (c). 

This statute, it will be observed, requires the notice to be 
in writing [d). 

Deduction ou Thc landlord’s claim to rent is always liable to be reduced 
mS made by amount of any payment necessarily made by the 

tho tenant. tenant, in liquidation of a charge upon thc land, or a debt duo 

' * from the landlord. Of this nature are payments made in 

respect of. ground-rent to the superior landlord (c) ; interest 
due upon a mortgage prior to the lease (/) ; aii annuity 
charged upon the land (g) ; proj)erty-tax (/t) ; land-tax and 
paving-rates («), And it makes no difference that the landlord 
was not really liable to the tax in question, if by his own laches 
in not establishing his exemption, the tenant has been forced to 
pay(^*). The amount so deducted must, however, be paid 
strictly in exoneration of the landlord. Therefore where the 
plaintiff demised land to the defendant upon a building lease, 
at the rent of fiO^., clear of all rates and assessments, the 
sewers-rate and land-tax excepted, and the defendant, by 

(c) Bohimon v. Learoyd, 7 M. (g) Taylor v. Zamira^ 6 Taunt. 
& W. 48. 624. 

(<f) See as to the requisites of (A) Baktr v. i>ari5, 8 Campb. 
such a notice, Pagt v. Afore, 16 Q. 474. 

B. 684. (i) Andrew v. Hancock, 1 B. & 

(e) Sapsford v. Fletcher, 4 T. B. 37. 

R. 611. See Boodle v. Cambell, (j) Swatman v. Ambler, 24 L. 
8Sco. N. R. 104. J. £x. 186. 

(/) Johnson v. Jones, 9 A. & 

E. 809. 
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building, increased the rateable value of the land to 3002. per 
annum, he T^as only allowed to ^educt the sewers-rate and 
land-tax upon the original rent, and not upon the improved 
value (A?). ^ 

Deductions of this sort arc, pro tanto, a payment of the should bo piftad- 
rent, and not a set-off, and should be pleaded accordingly (2). «« 

By the express terms of the statutes, payments of land-tax, 
paving-rates, and property-tax must be deducted from the noxtduo. 
rent due ; and if the tenant pays the rent in full, without 
making such a deduction, he is left without remedy (m). The 
same principle appears to be laid down by Park, J. (n), as 
applicable to other payments, as, for ins||nce, of ground-rent. 

The reason is, that when the entire rent is paid, where part 
only is really due, the surplus is a voluntary payment, with 
full knowledge of the facts, and therefore not recoverable (o). 

II. Covenants to repair may throw that obligation cither 
upon the tenant or the landlord. The tenant also may either 
contract to keep in repair during the tenancy, or leave in 
repair at its detenninatiou. 

1 . When the tt*nant covenants tokcep in repair, an action may Actions against 
be brought for breach of covenant at any time during the con- 
tinuance of the lease (p). And Lord Holt ruled that in such a repair, 
case tlie measure of damages was the amount it would cost to put * 
tin; [)reinises into repairi(f/). This view, however, has lajen de- 
parted from in later easesr, and it has been ruled that the measure 
of damage is the extent to which the marketable value of the 
reversion is injured. This would be very great if the lease 
w'ere near its (*xj)iration ; very small if it had a long time to 
ruiij^r). A recent case (s) seems opposed to this rule. The 
action was upon a contract to repair. * Plea that the premises 
were in good repair until they were accidentally burnt down, 
and verdict for the defendant upon this plea. Damages 
were to be assessed contingently, in case the plea should be 
held bad, and llolfe, B., directed nominal damages. He said 
that otherwise, as the action was brought during the tenancy, 
the ])laititilf might put the money into his pocket, and then 
bring another action for non-repair, in whiclj^ on the prin- 


(/k) Smith V. Jfunihlcj 15 C. B. 
321. 

(/) Sapsford v. Fletcher ^ uhi mp.; 
Dcuhy V. MonrCy 1 B. & A. 1 -3 ; 
Fraaklm v. Carter^ 1 C. B. 750. 

{m) Atvdrcw v. llaiwock^ uhi 
mp, ; Stubbs V. ParsonSf 3 B. & 
A. 510; Cummhifj y, Bedborough, 
15 M. & W. 438. 

(w) Carter v. Carter^ 5 Biagh. 
409, 410. 


• 

(o) See 1 Sm. L. C. 70. 

{p) Luxmorc v. Hobson^ 1 B. k 
A. 584. 

(q) Vivian v. Champion^ 2 Ld. 
llaym. 1125, 

(r) Ww'cester v. Bmrlamls^ 9 C, 
k r. 734 ; Smith v. Pevut^ 9 Kxch. 
101 . 

{s) Marriott v. Cottony 2 C. & 
K. 553. 
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ciple contended for by the plaintiff, he would be entitled 
again to recover substantial ^mage. The plaintiff, he thought, 
could at most recover damages on account 'of the premises 
continuing out of repair ^ to the commencement of the 
action, and he did not see now these damages could be other 
than nominal. It is clear, however, that this decision must 
have rested upon the drcumstances of the particular case. 
As the source of the injury was found to be accidental, no 
damages could of course be given for allowing the premises 
- to get out of repair. The only ground of action was for not 
putting them into repair. This would be measured by the 
extent to which the#eversion was injured by such neglect at 
the time of action. No actual damage was proved, and as 
the premises were insured, and the whole thing was mere 
accident, the jury, no doubt, were of opinion that the reversion 
was not, in fact, damaged substantially by any wrong com- 
mitted by the defendant. Nominal damages in such a case 
were quite just. To lay it down, how'cver, as a general rule 
that damages must necessarily be nominal for leaving a house 
in ruins during the currency of the term, .would clearly be 
absurd, and could never have been intended. The value of 
the reversion would be essentially injured. Nor would the 
objection of the learned baron apply to damages given on this 
accouiit. The plaintiff might, no dotibt, put the money into 
his jmcket, and commpnee a fresh action next day, but he 
could not recover substantial damages in such an action, un- 
less he could prove some additional injury to his reversion, 
subsequent to that for which he had been already recom- 
, penseil, 

Whoro Uio land- Where the landlord is forced to repair himself, even in the 
midst of his tenant's term, in order to save a forfeiture of his 
own estate to his head landlord, the measure of damages will, 
of course, be the cost of such repairs, so far as they are fit 
and necessary. And it is not necessary for the plaintiff to 
prove that the defendant assented to the repairs being done by 
him, because, if there is no assent, the plaintiffs would be 
trespassers, iwid liable to an action for the entry (<). In such 
a case it would not operate in mitigation of damages, that 
the plaintiff had, before the commencement of the action, 
assigned the premises to a third party, who pulled them 
down and entirely rebuilt them. The injuiy was done when 
his breach of covenant com])clled the plaintiff to lay out 
money (te). 

whoii damatco Tlic interest in premises passes from the execution of the 

cuUon^ofiottM! though the duration of the term may date from some 

(t) Colley V. Streeton, 2 B. & 0. 

273. 


(u) Ibid, gup. 
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anterior period. Therefore, where the tenant entered upon 
the premises in June, and the lease was executed in Novem- 
ber, habendum from June, with Covenant to repair : an ac- 
tion was brought upon the covenant, the breach being that 
he pulled down and altered the "premises between June ajid 
November ; it was held that only nominal damages could be 
recovered (t?). 

The assignee of a lease is, of course, only liable for breach Daraa^os .'gainst 
of covenants committed during his own holding. But where 
the lease has passed through several hands, and the premises 
arc out of repair when the action is brought, and arc [)rovcd 
to have been so when they were held by llie defendant, it will 
be for him to show how much of the injury arose subsequent 
to his occupation. And in default of evidence by him, the 
jury may assess the damage at the whole qpiount to which 
he would have been liable, bad all the dilapidations takeii 
place in his own time (?/;). 

Of course strict proof must always be given of the amount Proof of di« 
of disrepjiir. Accordingly, where a county court judge told 
the jury that this action was not like one for goods sold and 
delivered, and that the plaintiff might rest upon general 
evidence in support of his particulars of demand, without 
proving every item ; especially as the jury had viewed the. 
premises with the particulars of demand in their hands, and 
would therefore be able to judge if the plaintiff had made out 
his case, — a new trial was granted 

2. Where the action is brought upon the covenant to rc- wiion iu;«on u 
pair at the end of the term, the damages are such a sum as tinn. 

will put the premises into the state of repair in which the 
tenant was bound to leave them ; where, besides the covenant 
to repair, there is also a covenant to insure against fire for a 
specific sum, the defendant’s liability, in case of the premises 
being burnt down, is not limited to this sum. The condition 
is only intended as an additional security to the landlord (y). 

The defendant, however, is not liable to .pay for improved 
modes of doing the work, by means of which the parts 
repaired are more durable than they were on their former 
principle of construction (cr). 

When the covenant is only to repair the demised premises, 
the defendant is not bound to repair any buildings afterwards 
erected, even though he was wrong in erecting them, and no 
damages can be recovered in respect of the disrepair into 
which they^may have fallen (a). 

(v) Shaw V. Ka^y 1 Exch. 412. (z) Soward v. LegyaU^ 7 C. & P. 

(w) Smith V. Peat^ 9 Exch. 161. 613. 

\x) Smith V. DcywjlaSf 16 C. B. 31. (a) Worcester v. Rwdanda^ 9 C. 

(y) Dighy v. Atkinson^ 4 Canipb. k P. 734. 

276 . 
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of repair is 
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It is no answer to a claim for dilapidations^ that the plain- 
tiff’s interest in the premises has ceased. The plaintiff may 
be liable over to his superior landlord ; but independently of 
this, the objection cannot be set up by a party who is himself 
in fault (b). 

Of course no claim can be maintained for any damages 
whiclj do*not flow immediately from the defendant’s neglect. 
Therefore, where the plaintiff held land under several cove- 
nants, one of which was a covenant to repair, with a right of 
entry by the landlord on breach of the covenants, and made a 

* sub-lease to the defendant, with a covenant to repair, which 
was broken by the^ defendant. The head landlord ejected 
the plaintiff for breach of all the covenants, including that 
violated by the defendant. It was held that the plaintiff 
could not rccovgr from the defendant the value of the term so 
forfeited, since there were other breaches besides those in the 
defendant’s lease, and it did not appear on which of them the 
ejectment had turned. And Maule and Bosanquet, JJ., 
doubted whether, in any case, the sub-tenant could be liable 
in such an action for all the consequences to his landlord, of 
a breach of covenant contained in a lease to which he was not 
himself a party (c). 

' In estimating the amount of damages, it is, of course, im- 
portant to know what state of repair the tenant was bound to 
put the premises into. Where the covenant is, ‘‘ to put the 
jiremises into repair,” Jhis clearly means to put them into a 
better state of repair than the tenant found them in (d). It 
has also been decided, how^ever, that a covenant to keep ” in 
repair involves a covenant to put in repair. For they cannot 
be kept in good repair without being put into it (e). But the 
amount of repair, of course, depends on the age and class of 
the house, and must differ as that may be a palace or a 
cottage. No one is bound to give his landlord a new house 
instead «f an old one (/). A house in Spitalficlds may be 
repaired with materials inferior to those requisite for repairing 
a mansion in Grosvenor Square (^). And, accordingly, where 
a lessee took ])reniises, which at the time were old and out of 
repair, under a covenant to repair; and they were destroyed 
by fire, it ajqjearcd that the cost of reinstating them would 
amount to but they would then be more valuable by 

(iOOi. than they were at the time of the flte; it was decided 
that defendant was only liable to pay 1035^, that being the 


{h) Clow V. Broaden^ 2 M. & G. 
31). 

(c) Clow V. BrogdeUy vbi «wp., 
2 SCO, N. R. 303, 314, S. C. 

(i/) Belcher y. M^JrUosh, 8 G. & 
P. 720. 


(e) Payne v. ffainee, 16 M. & 
W. 641. 

(/) Per Aldersou, B., Belcher 
V. M*hUoshy 8 C. & P. 723. 

{g) Per Parke, B., Payne v. 
Hainecy 16 M. & W. 646. 
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amount which the plaintiff had really lost (h). This is all quite 
clear ; but a more difficult question arises as to how far 
evidence of actual disrepair^ as distinguished from mere in- 
feriority, may be admitted. The rule laid down in Stanley v. 

Towgood{i), and Mantz v. Goring (k)^ and approved of in 
Payne v. Haines (1), was, that evidence might be given as to 
the age and class of the premises, vrith their general condition 
as to repair; but that the defendant could not prove in detail 
that such and such a part was out of order. Burdett v. 

Withers (m) has been thought to go beyond this. There the 
defendant’s counsel vrished to cross-examine as to the state of 
the premises at the time of his coming into possession. The 
evidence was refused, and a new trial was granted in conse- 
quence. Lord Denman said, It is very material with a view 
both to the event of the suit, and the amount^of damages, to 
show what the previous state of the premises was.” And in 
Payne v. Haines^ Alderson, 11., says, The marginal note (n) 
of Burdett Withers may be incorrect; but the judgment is 
quite right, and shows that a lessee who has contracted to 
keej) demised premises in good repair, is entitled to prove what 
their general state of repair was at the time of the demise, so 
as to measure the amount of damages for want of repairs by 
reference to that state.” This reconciles that case with the • 
others mentioned before. The question, therefore, for the 
future will probably be, not so much as to the admissibility 
of such evidence, as the purpose to whjph it may be applied. 

Since Payne v. Haines, a tenant cannot justify keeping pre- 
mises in bad repair, because they happened to be in that state 
when he took them. But evidence of this nature, like evidence 
of age, will be admissible to show how far they were capable of 
being repaired at all, and what amount of repair could have 
been contemplated by the covenant (o). 

The doctrine of Payne v. Haines will be peculiarly difficult 
of application in the case of assignees of a term, where the 
original lease contained covenants to repair. Each assignee 


(h) Yates V. Dunster, 24 L. J. 
Ex. 220. 

(i) 3 B. N. C. 4. 

{k) 4 B. N. C. 4r>l. 

(0 16 M. & W. 545. 

(»0 7 A. & E. 136. 

(») The defeudant is entitled to 
prove at the tri^l what the state of 
the premises was at the time of the 
demise. 

(o) See Harris v. Jones, 1 M. & 
Rob. 173, and GiUteridge v. Mun- 
yard, ib., 334, 336, where Tindal, 
0. J., says, “ Where a very old 


building is dcroiseti’, and the lessee 
enters into n covenant to repair, it 
is nut meant that th^ old building 
is to be restored in a renewed form 
at the end of the term, or of greater 
value than it was at the commence- 
ment of the term. What the na- 
tural operation of time flowing on 
effects, and all that the elements 
bring about in diminishing the 
value, constitute a loss, which, so 
far as results from time and nature, 
falls on the landlord.** 
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is only liable for breach of covenant committed during his own 
holding. But if he is bound, not only to keep the premises in 
as good repair as he got them, but to put them into better, 
where there is actual disrepair, he will in effect be liable for 
all tlie breaches of his predecessors. In the recent case of 
Smith V. Peat (p), it is said he might be called to prove the 
state of tlic premises at the time of the assignment to him. 
But it is clear that that dictum must be taken with some 
limitation. 

KxpeiiHos of The cxi)cnscs of survey are usually borne by the landlord, 

survey. uiilcss there be some special agreement to the contrary. It 

is not, therefore, common in an action for breach of covenant, 
by the dilapidation of premises, to allow to the landlord the 
expenses he has been put to in ascertaining what has been the 
extent of injury sustained. Incidentally, however, the jury 
'consider this matter, in estimating the amount of damages 
they give by their verdict (q), 

iici>!ura«fi»arty- A tcnaiit is not liable, on his general covenant to repair, for 
the repairs of a party-wall effected under 14 Geo. III. c. 78, 
except so far as they were rendered necessary by his own 
default. And it will be for the landlord to establish the cir- 
cumstances under which he claims to charge the tenant with 
• any proportion of the expense so incurred (r). ♦ , 

Whoro thoi-oiaa TIkj landlord’s claim to recover for breach of a covenant to 
repair may depend on the performance of some condition pre- 
cedent, such as putting the premises in repair himself. Such 
a condition, when applied to a single house and premises, is 
indivisible, and where the landlord has only repaired a part 
he cannot recover for non-repair by the tenant, even of the 
very j)art which he InfS put into repair. But if the covenant 
applicil to two separate dwelling-houses, of which one might 
be completely enjoyed, though the otlier was not in a condition 
for proper occupation, the covenants would be divisible, and the 
performance of one part would, it seems, entitle to an action 
for the non-performance of the corresponding part of the 
covenant (s). 

Where one count of a declaration stated an agreement by 
plaintiff and defendant to take certain premises, subject to 
a covenant ‘to repair, and alleged non-repair; the second count 
stated, that in consideration that defendant was tenant to 
plaintiff of a certain other messuage, he promised to use it in 
a tenant-like manner, laying as a breach, that he had made 
holes in the walls, &c. : one demise only as to ^ne house was 
proved; it was held that damages could not be recovered on 

(/i) 9 Exch. IGl. {«) Ncalc v. RadcUffe, 15 Q. B. 

(r/) WiMjdi*. L. & T. 466, 5th ed. 916. 

(r) Moore v. CVarJfc, 5 Taunt. 90. 
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both counts^ as they must be taken to refer to different mes- 
suages (t). 

3. Covenants to repair on the part of the lessor present no Action ugaiust 
distinction as to the amount of damages that may be recovered. 

In an action by the tenant on such a covenant, it was held that 
he could not recover, as special damage, rent, taxes, and other 
sums laid out upon a house into wliichHhc plaintiff was forced 
to move, while his own was uninhabitable. Because, although 
the defendant covenanted to repair, he did not covenant to 
find him another house while the repairs were going on, any 
more than he would have been bound to do so if the premises 
had been consumed by fire (n). But an allowance might be made 
for the additional time during which he was obliged to be in 
another house, on account of defendant’s delay in commencing 
repairs (r). Where the defendant covenants to repair part of 
the premises only, injury done to the other parts by the non- 
repair of the former may be recovered, if it resulted from 
neglect on the plaintiff s part (w). It was ruled in one case, 
that if the premises become more out of repair after the com- 
mencement of tlu* action, the jury may consider this in 
assessing damages (a:). This, of course, only applies where the 
defendant is still liable. 

MI. Building and Mining Covenants. For breach of these, Xctionn for 
the only criterion is the •amount of damage the plaintiff has uI^Tovouauts.^" 
suffered by the diminished value of the premises. Plaintiff 
agreed to let defendant land for ninety-oight years, from 1 835, 
at a pepper-corn rent for three years, and afterwards at 1 15^. 
per annum. Defendant was to build on the ground in three 
years, and then accept a lease. There was a proviso for re- 
entry in case of default. Defendant dicTnot build, and in 1 839 
plaintiff got possession of the land. He then demised to B. 
for the residue of defendant’s term, at a pepper-corn rent for 
the year ending Midsummer, 1840; 701. for the next year, 
and 1402. for the rest of the term. He then sued defendant 
for breach of agreement to build; and, amongst other things, 
claimed as damages the difference between the rent which he 
would have obtained up to 1841, had defenebmt kept his 
agreement, and that which he was to obtain from the new 
tenant: — Held that the jury were not bound to gitc him that 
difference; that the real measure was the damage he had on 
the whole sustained, and that in estimating this they must 
consider the new agreement he had entered into. Accordingly 
they found that no damage had accrued beyond 22. which 
had been paid into Court (y). 

(t) llolford V. Dunnettf 7 M. & (*) Shortridge v. Lamplugh^ 2 

W. 348. Ld. Baym. 803 ; see aiUe^ p. 37. 

(tt) Green v. Eales^ 2 Q. B. 225. (y) Oldershaw v. Holt^ 12 Ad. 

(v) Ibid. k E. 500. 

(w) Ibid. 
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CovonAto In a ‘Very recent case, the action was on a contract, by 
which the defendants agreed that if the plaintiif would sur- 
render to his lessor the land then in his possession, they 
would, on obtaining a lease of it to themselves, sink a shaft 
to the depth of 130 yards in search of coal, and if they found 
a vein of marketable coals, would pay the plaintiff 25001. 
The defendants never sank a shaft. Evidence was given that 
if a shaft had been sunk "to the depth of 130 yards, a vein of 
marketable coal would have been found : the cost of such a 
shaft would have been 2600Z. The judge told the jury, that 
the plaintiff had a right to have a pit sunk to the depth agreed 
on at the defendants’ cost, and that tliey ought either to es- 
timate the damages with reference to the expense of so doing, 
or might give the amount which would have become payable 
on the contingency* A verdict was given for 2500Z. A rule 
to enter nominal damages was refused. Pollock, C. B., and 
Alderson and Martin, BB., gave no opinion as to which 
alternative in the judge’s ruling was most correct. Parke, B, 
inclined to think that the expense of sinking the pit was a 
wrong criterion of damage, because the plaintiff could not go 
upon the land and make it. But at all events, he said, this 
was a case for more than nominal damages; and as the 
defendants had been instrumental in preventing the discd^eiy 
of marketable coal, they ought to pay the plaintiff such an 
amount as he had lost by their neglect to i)erform the cove- 
nant (c). If this had. been a covenant between the lessor and 
lessee of the mine, Baron Parke’s objection would of course 
fail, since at the expiration of the lease he could himself sink 
the pit. As long as there was any chance that a mine might 
be found, he would obviously be entitled to the cost of the 
shaft, which the defendant had undertaken to make at his 
own expense. But suppose all possibility of a mine being 
found, and therefore of any advantage being derivable from 
the shaft, could be negatived, what would be the damages 
then ? None could be given in respect of the payment of 
250UZ., because, by the hypothesis, it could never become 
due. Then the damages would be measured by the loss he 
had sustained by not having a shaft sunk, free of charge, in 
his ow'ii Inrnd. It is hard to sec that more th<^n nominal 
damages could be recovered for this; since here also, by the 
hypothesis, no damage could accrue from breach of the cove- 
nant, as no benefit would flow from its performance. 

IV. There are various cases in which the occupier of land 
covenants to make certain payments, connected with his 
interest in it. ^ 

Covoimnttopay 1, Covenants to pay renewal fine. When the plaintiff 

rouowal nno. * * 


{z) Bell V. Shearman, 10 Exch. 766. 
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held an archbishop’s lease, renewable from time to time by 
payment of fines, and demised to the defendant for a term, 
the latter covenanting, that he would from time to time^ and 
at every time during the said tenn, pay to plaintiff or the 
archbishop, such part of the fine or fees which, upon every 
renewal of the lease by which plaintiff holds the premises, 
shall be paid or payable by plaintiff iujrespect of the premises 
demised to defendant. Plaintiff renewed for a longer period 
than the term demised by him to the defendant, and it was 
ruled that the latter was only liable for a part of the fines, 
commensurate with the interest which defendant now acquired 
in the premises (a). 

2. Covenant to Insure. In an action for breach of this covenant to 
covenant, the plaintiff, who had himself paid the insurance ioS\*iL'occuriS. 
premium, was held entitled to recover it back from the de- 
fendant as damages, no special loss having occurred (6). In* 
this case tlie plaintiff was himself a lessee, bound by covenant 
to insure, and the defendant was his assignee, who had taken 
subject to the original covenants, so that the payment by the 
plaintiff was necessary for his own safety. Even in the ordi- 
nary case of lessor and lessee, the same rule would, it is 
conceived, hold good. If the plaintiff has paid the insurance 
Premiums, he ought to recover their amount; because as he 
is entitled to the protection of an insurance policy, he also 
eotitled to adopt such means as may kec]) it on foot. If, 
however, he has not paid the premiums^ then the question is, 
how much is the reversion the worse by reason of the lapse 
or non-existence of such a policy ; no loss having as yet 
occurred ? The answer to this would seem to be, that the 
loss to the reversion is measured by •the amount which it 
would cost the plaintiff to put himself into the same position, 
as he would now be in, had the defendant kept his contract. 

If no insurance has been effected, this amount would consist 
of the cost of entering into one; that is, all the charges which 
a party has to incur at starting, before his next premium falls 
due. If a policy has been effected, then the arrears of pre- 
miums (if the office will accept them) or the cost of a new 
policy, whichever is cheaper. It seems plain th*bt this is all 
to which tlm plaintiff is entitled; he can claim •nothing in 
respect of tne past risk, for this is over; nor in respect of 
past payments, for he has made none. The cost of com- 
mencing an insurance will, at any moment, secure him against 
risk till default made in paying the premiums; and when 
this takes place, he may pay them himself, and recover their 
amount as damages. 

(a) Charlton v. Driver, 2 B. & (6) Hey v. Wychc, 12 L. J. Q. 

B. 345. B. 83. 
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These views are to a considerable extent confirmed by the 
Court of Common Pleas, in a recent case, where the question 
inci(|fntally arose. It was agreed by the terms of a charter- 
party, that the charterers should pay one-third of the freight 
in advance — the same to be returned if the vessel did not 
reach her destination — the charterers to insure the amount at 
the owner’s expense, and dedudt the cost of so doing from the 
first payment of freight. The charterers paid the one-third 
freight, deducting insurance premium. The vessel and cargo 
never arrived. The charterers sued for a return of the freight. 
The owners pleaded that if the insurance had been properly 
effected, it would have indemnified them against the loss of 
the onc-third freight stipulated to be returned. That by the 
negligence of the charterers, the insurance had become worth- 
less. Consc(|uently, that the defendants had a right of action 
'against the plaintiffs, to exactly the same amount, as that 
which the plaintiffs had against them. This, if true, would 
have made the plea good, in avoidance of circuity of action. 
It was held bad, on the ground that the damages for negli- 
gence in insuring were not necessarily the same as the freight 
to be returned. Maule, J., said, I do not think that the 
concluding allegation sufficiently identifies the sum men- 
tioned in the plea with that sought to be recovered by the 
declaration. That which is complained of in the jdea would 
give the defendants a right of action against the plaintiffs, 30 
soon ns they were guilty of the negligence charged, and the 
defendant was thereby damnified. That which happened 
subsequently docs not necessarily determine the amount of 
damages the defendant would be entitled to. A jury might 
have given exactly the same amount of damages before as 
after the loss. If nothing had liappened, and a policy might 
then have been effected, the jury would consider what was 
probable : if the loss had then happened, they perhaps might 
have given the full amount ; but they were not bound to do 
so. There were a variety of circumstances which they might 
properly take into their consideration. Therefore, it is not a 
necessary and conclusive thing that the sum to be insured by 
the policy, neither more nor less, is the sum which the plaintiffs 
w'ould have to pay; but a compensation for the |pjury result- 
ing from their negligence. Perhaps, after the loss, they 
would be bound not to give more than the amount of the 
actual loss, when no greater loss could happen ” (c). It will 
be observed that it was not necessary for the Court to lay 
down positively what the measure of damages would be, 
where the action was brought before a loss had arisen. It 
w'as sufficient for their purpose to show that they were not 


(r) CharJcR v. AUin, l.T 0. B. 40, 66, 23 L. J. 0, P. 197, 204. 



Actions on Covenants to Insure, and Pay Rates. 


143 


necessarily the full amount of the policy. This will account 
for the absence of any direct and positive assertion as to the 
rule of law in such a case. 

There seems, on principle, no reason to doubt that after a 
loss had occurred, the measure of damages would be the '' 
exact value of the thing lost, which ought to have been 
insured. A very recent case expressly decides the point. 

R., the owner of a saw-mill, received from B. timber to be 
sawed. An agreement was made as to its being kept insured 
by B., as to which various evidence w'as given. Acdordiiig to 
one account the agreement was, that R. should hoM all B.’s 
timber insured from fire, and should pay its value if burnt. 

According to another account, the whole substance of what 
passed as to insurance was, that the goods should be always 
insured from fire. No written memorandum was made — no 
particular office w'as mentioned — no time for * insurance waff 
mentioned, nor any particular amount. No insurance was 
effected. The goods were burnt, and R. became bankrupt. 

B. applied to prove for the value of the timber, llis right 
depended upon the question, whether his claim was for an 
ascertained amount, pr for unliquidated damages. It was 
decided on appeal to the Lords Justices that his claim was 
admissible. The Court held that on the whole evidence they 
were satisfied that there was a contract on the part of the 
bankrupt to make good the value of the timber. L. J. 

Turner, however, added, “ In any event it seems to be clear 
that there w^as a contract on the part of the bankrupt to 
insure the petitioner’s timber, and that this insurance was 
to be made for the purpose of securing to the petitioner the 
value of his timber, in case it should be destroyed by fire; 
and under such circumstances, I apprehend, that the value of 
the timber w'ould be the measure of damages in an action for 
breach of the contract.” This being so, and the value of the 
timber being an ascertained thing in the market, the amount 
of the claim of course became a mere matter of account (d). 

.3. A covenant to pay rates is broken as soon as the rates Covenant to pay 
are due, though no demand has been made (c). I can find no 
case in which any rule is laid down about the measure of 
damages in such an action. There would of pourse be a 
broad distinction, according as the rates w^ere primarily pay- 
able by the person who covenants to pay them or not. For 
instance, if the landlord covenanted to pay what was usually 
tenant’s taxes, this would be similar to a covenant to pay off 
incumbrances, and the whole amount of the tax would be 
« recoverable, even though none had been paid by the tenant (/). 

(d) Ex parte 20 Jur. (f) See Lethbridge v. Mytton, 

266. 2 B. & Ad. 772 ; ante, p. 101. 

(c) Davis V. Burrell, 1 0 C. B. 821 . 



Actiom on Covenant to Pay Bates. 

On the other hand the tenant may covenant to pay his own 
taxes, for which the landlord is not liable at all, except by 
means of legal process against his house. This would seem 
to be analogous to a covenant to repair, and the measure of 
damage would be the injury to the reversion, by having 
arrears of taxes due, distresses put in, and the like. 

Aitornativo Where there are alternative covenants, and plaintiff declares 

ciwenauts. ^ breach of both, if money is paid, and accepted in satis- 

faction of one, tlie plaintiff is only entitled to nominal damages 
in respect of the other (^). 

{g) FoUy v. Addenhroke^ 13 M. & W. 174. . 
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CHAPTER X. 

CAKlUFm 


/. Actiom by Garners. 

1. For Freight. 

2. For Breach of Contract to 

provide Cargo. 


II. Actiom agaimt Carriers. 

1. For Breach of Contract to 

Carry. • 

2. For Injury or Loss to Goods. 


The extensive commercial transactions of this country 
render contracts for the conveyance of goods a matter of 
great and daily importance, and the doctrine of daihages, 
arising out of such contracts, presents some peculiar con- 
siderations. 

There are some" distinctions, princijially statutory, between 
the liability of carriers h}» land and sea, but the whole subject 
may without confusion he examined in a single view. 

Actions may be brought upon a contF^ct of carriage, either 
by the carrier, or by the owner of the goods. The former 
may sue for the costs of carriage, or for breach of the contract 
to employ him. The latter may sue for a refusal to convey 
the goods, or for their loss or injury. • 

I. Actions by carriers. 

1 . Actions for the price of carriage are generally much less 
complicated where the carriage is by land than by sea. A 
fruitful source of discussion, however, has sprung up between 
the railway companies and other carriers, on the subject of 
the charges made upon the latter for carrying goods, collected 
by them from various customers. One point of, controversy 
arose out of the packed parcel question, viz., the right of the 
railway companies to impose peculiar terms upon the carriage 
of large packages of goods, in which a number of smaller 
packages were contained. These cases are so involved in the 
particular wording of the private act, authorising tolls to be 
taken, that it would be impossible to attempt a statement of 
the facts. The general rule, however, is laid down beyond 
doubt, that where the company carries such parcels for any 
of the public, they must carry them for all on the same terms, 
and that the fact of their having issued orders, stating that 
they would no longer carry them, makes no difference, if, as 


Land carriage. 


Paakod i»arcolg. 
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a matter of fact, they do continue to carry them for some (a). 
Any overcharge may be recovered as money had and received 
to the use of the plaintiff (a). 

On the otlier hand, questions of nicety very often arise in 
actions for freight due on account of the various modes in 
whicli contracts for carris^e by sea arc formed, and the un- 
certainty that may prctail at the time of the contract as to 
the species of goods that are to be conveyed. 

Wlicre the entire ship has been engaged at a specific price, 
or where a cargo has been loaded at a settled price per ton, 
of course the matter is simple cnougli. In the former case, the 
whole sum will be payable, though the merchant only fills 
part of the ship (h). 

Where the covenant was to pay for hides at so much 
.])er pound net weight at the scales, and it a])peared that the 
packages were wrapped in hides of an inferior quality, which 
are generally somewhat damaged, and the evidence varied ns 
to whether freight was paid for them or not, and whether they 
])aid duty: — lleld that they must pay both freight and duty (c). 

Where an entire ship, of a certain spc.cified burthen, is 
hired, and the charterer agrees to pay a certain sum for every 
ton of goods which he shall have on bo||d, but does not 
agree to supply a full cargo, he is oidy liable for the actual 
amount carried (d). 

On the other hand, where he does agree to supply a full 
cargo, his liability is not limited to the tonnage exj>ressed in 
the charter-party; and the burthen being described as 2Cl 
tons or thereabouts, whereas the vessel would really have held 
100 tons, it was held that the merchant must pay for the 
entire amount she could have stowed. Of course, if there 
was a fraudulent representation it would lie different (c). If 
part of the cargo has been delivered to, and received by the 
consignees, freiglit is payable upon it, ev(*n though the rest 
has not been delivered, and though it has not been landed at 
the port named in the charter-party, but at some other port 
to wliich the consignee directed the eaptain to come(/). 

In the absence of any special contract, it is said that freight 
payable by weight is to be calculated upon the net weight, as 
ascertained at the king*s landings scales, and not according to 


(a) Parker v. Oreai Western Jty. 
Vo., 7 M. & Gr. 253, 11 GrB. 515 ; 
lift H (mis V. (rre<tt llWcrw Jly. Co,, 
1 1 C. H. 588 ; Crouch v. Oreat 
Northern 7iV/. Co., 9 Kxoh. 555; 
Crouch V. London it North 
Ihh Co., 11 0. B. 255. 

Abb. Sh. 410. 

(c) Moorson v. Paae, 4 Campb. 
103. 


{d) James {Lady) v. East India 
Co., Abb. Sh. 412. 

(c) Hunter v. Fry, 2 B. & A. 
421; Thomas \. Clarke, 2 Stark. 452. 

(/) Christy v. Eow, 1 Taunt. 
300. In that case the non-arrival 
at the right port, and the non- 
delivery of the rest of the cargo, 
arose from restraint of yrinccs, a 
X>eril excepted against. 
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that expressed in the bill of lading (^). But where the bill 
of lading was of 1 00 lasts of wheat, in 2092 bags, upon which 
freight was to be paid at MZ. sterling per last ; the bill of 
lading bore date Dautzic; no evidence was given that the corn 
was measured at Dautzic by either party, but it appeared that 
the Dautzic last was much larger than the English, and that 
the English last was the one by which the defendant had 
purchased. The plaintiff therefore sought to be paid freight 
for 100 lasts, which the cargo was believed to amount to in 
English measure, and which were expressed in the bill of 
lading. The dei'endant, on the other hand, claimed only to 
pay freight on such a reduced number of lasts as the whole 
cargo would fimount to if measured by the Dautzic scale: — 
Held that no evidence was admissible to vary the written con- 
tract, which stated the number of lasts to he*! 00, and tha^ 
the pl^itiff*s mode of calculation w'as the true one (A). 

A case w’hich has, on several occasions, caus(‘d a good deal 
of debate, is that in which the rate of freight has been fixed 
with a view to certain articles, and eitlH‘r none or only some 
of these have bcM?u actually carried. Tlie question has then 
been, What freight was ])ayable on the remaining articles / 
The rule seems ii#w, however, to he established as follows: — 
Where a charter-party |)rovides for the carriage of various 
classes of goods at specified rates, and gives no perniiission 
for the substitution of other goods; ly permits, but does not 
jirovide a scale of payment for such Substituted goods; in 
either case, the freight payable in respect of them is calculated 
uj)on an average of what w'oiild have been earned, by carrying 
a similar amount of all the enumerated articles in cipial 
quantities (i). 

But w'here some of the enumerated articles are limited as 
to the amount which may be carried, and that amount has 
been reached, tlie freight of the iioii-eiiumeratcd articles can 
only be calculated on an average of the remaining articles (j). 
And in all cases where a particular class of goods arc to be 
calculated according to a particular scale of bulk, &c., that 
scale must be applied in estimating the freight, though, were 
it not for the agreement, it would furnish an incorrect stan- 
dard of measurement {k). 

The facts of the above three classes of cases were these: — 
I . A charter-party provided that the?* merchant should ship 
a full and complete cargo of lawful mercliandise, which was 
to be delivered vp on being paid freight us follows: viz., 


ig) Geraidea v. Voniaon^ Holt, 
N. P. 840. 

(/*) MiMer v. Living^ 4 Taunt. 
102 . 

(*) Capper v. Foster^ 3 B. N.C. 938. 


(i) C<M:kburn v. Alexander ^ G 
C. B. 791. 

(k) Warren v. Pcahodif^ <8 C. B. 
800. 

L 2 


Mode of ciilcii- 

l.-itiiiff a-uifrlit, 
Wllioll llIlH IlMCII 
livoil witli rcliT- 
eucc to urtiuluK 
ih.at. aru not 
carried. 
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for gum, bees’ -wax, ivory, and palm-oil, Al, per ton: hides, 
71. per ton: rice, 3^. per ton. A full cargo was not shipped, 
and it was held on the authority of Thomas v. Clark (1), 
that the same rule should be applied to a deficient cargo as to 
none at all, and that the short-coming should be calculated 
by an average of what might have been shipped of all the 
articles specified (m). 

2. Covenant to load a full cargo of wool, tallow, bark, or 
other legal merchandise, the entire (piantity of bark not to 
exceed 1 00 tons, and the fjuantity of tallow and hides not to 
exceed 80, to be delivered up on being paid freight as follows: 
pressed wool, l^d. per pound; unpressed, I5d. per ])Oiind; 
tallow, 3L per ton; bark, AL per ton; and hidgs, 21. per ton; 
the latter not to exceed 20 tons, without the consent of the 
captain. She brought home less than the stipulated rpiaii- 
tity of some of the articles, more of others, and s(mie not 
named at all: — Held that the owners were entitled to imymeut 
as if she had brought home the full amount of the enumerated 
goods, viz., 1 00 tons of bark, 00 of tallow, and 20 of hides, 
and the remainder wool pressed or un[)ressed (w). 

3, In the last case there was a jwoviso for sliipment of a 
full cargo of prod^ice, freight to be paid at and after the 
rate of 3s. 6d. per barrel of flour, meal, and naval stores, and 
lls. per (piarter of 480 pounds of Indian or other grain. 
The cargo was not to consist of less than 3000 barrels of 
flour, meal, or naval <stores, and not less flour or meal than 
naval stores was to be shipped. The full amount of flour, 
meal, and naval stores was not shipped, other articles were; 
among them 2000 bushels of oats. A ejuarter of the latter 
weighed less, and occupied more room, than Indian corn. It was 
held that the owner was entitled to freight, as if the stipulated 
amount of flour, meal, and naval stores, in their respective 
portions, had been put on board, and the remainder of the 
space liad been filled with grain, averaging 480 pounds to 
the quarter, and paying ll^.(o). 

Where there is an agreement for a specific freight, no evi- 
dence can b® given of a deficient performance of contract not 
amounting to breach of condition precedent, with a view to 
reduce the damages; though it would be otherwise if the action 
were on a quantum meruit. For instance, evidence cannot be 
offered of a deviation which caused delay and expense (p). Nor 
of injury caused to the contents of some of the packages by 
the negligence of the master, in not ventilating them sufli- 

{l) 2 Stark. 450. (o) Harmi v. Peabody^ 8 C. B. 

{in) Cap 2 wr v. Foster^ 3 B. N. C. 800. 

938. ( p) Born m ann v. TooLe^ 1 Caiupb. 

(n^ Cuclhuni \.Ale.vandery uhi 377. 
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cieiitly ( 5 ). And where the freighter engages a ship for a 
certain time, the owner to keep her in repair, he cannot claim 
to deduct from the freiglit any time during which she is 
under repairs, and, therefore, lying idle (r). So, where there 
is an agreement to pay pilotage and port charges for an entire 
voyage, and only part of the cargo is delivered, if this is re- 
ceived, the whole of the charges must be paid, and there can 
be no a])portionment( 5 ). 

2 . In actions for supplying no cargo, or an incomplete one, 
the measure of damage is the ditference between what the 
plaintiff would have earned if the contract had been fulfilled, 
and that which lie has earned, notwithstanding the breach (t). 

The amount which he would have earned is open to the 
same questions, and decided upon the same principles*, ns tlie 
amount of freight payable (m). Upon this |^int, IVIaule, J., 
says, in Cockbiirn v. Alexander (p), “ It may be that in cases 
of thif sort, different amounts inigbt, under different states of 
circumstances, be the proper measure of damage.** “If you 
could show that there were goods which tlie charterer might 
liave obtained, then the proper measure of damages would be 
the non-slnpment of that cargo. But if tbercj were none, it 
may be that in ascertaining the damage an average is to be 
taken of all kinds of goods. It is in that way 1 tliink that • 
Lord Tenterdcni arriveiUit the opinion he expressed in Thomas 
V. Clarke, viz., that where there is no cargo at all to be 
had, the average is to be taken of airpossible kinds of cargo; 
that is, that you arc to assume, contrary to the fact, that there 
are goods of each of the kinds eimmernt(*d, because the obtain- 
ing goods of any one kind, where none arc in truth obtained, 
cannot a prioH be considered as more probable tlmii the ob- 
taining of any of the others.** But, whatever may be the 
default made by the charterer, the captain is still bound to 
ilo liis best to obtain freight, and wlicrc after breach by the 
defendant he has refused an offer, the measure of damages is 
what the charterer ouglit to have paid, minus what the owner 
might have got. But he is not bound to accept any offer 
before the final breach by the defendant (?e). ^ 

Where the charter-party allows the freighter \o load several 
different species of goods alternatively, he may fill up the load 
with any he pleases, though in the way least beneficial to the 


(q) Davidson v. GwynnCy 12 
East, 381. 

(r) Ilavdfjck v. Oedden, 1 0 East, 
555; Jiipley v. Scaifcy 5 B. & C, 

167. 

(») Christy v. /^oir, 1 Taunt. 
300. 

{t) Hunter v. Fry, 2 B. & A. 
421, 424, el seq. 


(a) Sec as to rases where a kcuIc 
of freight is hxed for certain articles 
which are not actually carried, or 
not to the stipulated extent, Ttvomas 
V. Clarke, 2 Stark. 450, and ante, 
p. 147. 

{v) 6 0. B. 814. 

( 11 ?) Harries v. Edmonds, 1 C. & 
K. 686, per Parke, B. 
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owner, provided he does not exceed the limits specified, if any. 
Of course, ^ he does exceed those limits, he may pay as if the 
cai *i;o in excess was of a nature permitted. Covenant to take 
on board a full carso of copper, tallow, and hides, or other 
goods, but not more than 50 tons of copper and tallow, nor more 
than 15 tons of copper; covenant to furnish a full cargo of 
copper, tallow, and hides, or other goods, as above mentioned 
at certain rates. Defendant provided a quantity of tallow, 
and as much hides as the vessel could carry, but no copper. 
In consequence, she had to keep in her ballast, the place of 
which might have been supplied by the copper, and lost so 
much freight, for which the action was brought. Lord Elleii- 
borougli said, “ The parties very likely intended that copper 
should Necessarily form a part of the cargo, but they have not 
said so. The povenant leaves a latitude to the freighter to 
furnish a cargo of ‘copper, tallow, hides, or other goods ' 
'rberefore, if the ship had as large a quantity of tal#w and 
hides as she could take on board, I think the covenant has 
been performed ” (.r). It will be observed that the plaintiff 
sought to obtain not only a full cargo, Avhich he had, but 
something more, viz., to turn the ballast, which is generally 
waste weight, into productive freight. Now, as Tindal, C. J., 
remarked in Irving v. Clegg (y), “ it is the duty of the owner 
to find proper ballast for the ship.-” And any agreement 
which would have the effect of transferring this obligation to 
the charterer would bq 'interpreted very strictly. In the last- 
named case it was agreed that the freighter should ship a 
full cargo of certain specified goods: “ 100 tons of rice or 
sugar to*l)e shipped previous to any other part of the loading, 
to ballast the vessel.’’ The 100 tons were shi])ped, but 
w'cre not suftieient for ballast, and the owner held to take 
on board .'ffi tons of stones. It was held that the freighter 
had done his duty in loading the 100 tons; that the agree- 
ment with regard to them was for the benefit of the owner in 
ensuring liiin a freight for Avhat would otherAvisc be un- 
])roductive, but that except so far as the special agreement 
extended, it left his obligation to find ballast just as it w'as at 
first (xr). ^ 

If there is a known and recognised custom of loading, at 
the port to Avhich the charter-party refers, this custom will, 
according to the wcll-know^n rule of evidence (a), be incorpor 
rated in the contract, and, if departed from, to the loss of the 
owner, damages will be estimated accordingly (b), Accord- 
ingly, where, by the practice of the port, cotton bales for ex- 

(jr^ Moorsom v. Page, 4 Campb. (a) Tayl. Kv. 767. 

103. (6) Wallace v. Small, cited 1 B. 

(//) 1 B. N. C. 53. N. C. 55. 

(z) 1 B. N. CJ. 5:{, 68. 
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portation were always compressed by machinery, the furnish- 
ing a cargo of uncompressed cotton bales was helc^ot to be a 
compliance with the contract to load a full cargo.^ The same 
charter-party gave the freighter an option either to load the 
whole ship with cotton at a high freight, or part of it with 
cotton, and the remainder with rice at a lower freight. Tlie 
latter, if loaded at all, would have 4) be put on board first. 
It was held that by beginning to load with cotton, the freighter 
had elected to furnish a full cargo of it, and that damages for 
hot supplying such a cargo must be estimated at the higher 
freight (c). 

Sometimes there is a stipulation that in case the charterer 
cannot find a cargo, he shall pay a certain sum, and in such cases 
(picstions often arise as to his right to be allowed for freight 
subsequently earned by the ship. It Avould appear from the 
cases, that where the right of the ship-owner to the sum specified 
has once absolutely vested, he may earn as much as he can, 
and retain it, over and above the ]>aynient from the charterer. 
A ship was freighted for a voyage to Petersburg and hack at 
so much per ton measurement. She was to bring a single 
cargo of lead out, and to bring home a return cargo. If lr*)m 
political circumstances she should remain forty days at Peters- 
burg without the ontivard cargo heing unloaded, and con-^ 
seqmntly icithout the rgtum cargo being loaded, the captain 
was to return to England, and he paid a gross sum* which 
was less than the money j)ayable ])eni ton. The cargo could 
nut be unloaded, and the captain retuAied as agreed, bringing 
back the lead, but on his way home he obtained furtlicr 
freight, and earned money; — Held that he was entitled to 
retain it. On the whole constructiomof the charter-party it 
was considered to amount to an alternative agreement, either 
to load a return cargo, and pay so much per ton, or to pay a 
gross sum for the conveyance of the lead to Petersburg and 
back again. In the latter event there was no reason why the 
captain should not earn what else he could by taking other 
people’s goods on board for his own benefit (d). On the other 
hand, where, under a similar state of things, the master, instead 
of bringing the goods home, sold them at ^ockholm, and 
brought home another cargo, upon which he ci^rned freight, 
it was held that the amount so earned must be deducted from 
the amount payable by the freighters (c). With regard to 
this case, Mansfield, C.J., says (/), “For aught that appears 
the means which the captain had of obtaining any freight at 
Stockholm 'might arise from the use he made of the lead 
there; and on that account perhaps the Court of King’s 

(c) Benson Y, Schneider y 7 Taunt. («) PuUer y, Staniforth, llEa.st, 

273. 2f}2. 

(d) BeU y. Puller, 2 Taunt. 285. (/) 2 Taunt. 300. 
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Bench might think that the captain, who had not been 
authorised, or directed, to act thus, but had done all this for 
his own bemfit, should not be entitled to that profit, leaving 
the underwriters to pay the whole 2500^.” Should such a 
case recur, the question will probably be, whether the captain 
was bound to bring back the cargo, as it seems to have been 
assumed hi the above ca§es he was. If so, any money earned 
by not bringing it home, would clearly be earned for the 
benefit of the freighters, if they chose to ratify his act. If, 
however, there was nothing to prevent him putting the goods 
* on shore, or throwing them overboard, unless received from 
him, it is hard to see what difference it could make as to the 
freight of the goods substituted, that they had been sold 
instead of cast away. 

whoro charterer If, howcvcr, the freighters have not followed the agreement, 
hi such a manner as to entitle themselves to pay the stipulated 

i)euHity. sum ill full discharge of all damage, their case will return to 

the ordinary rules, and while they on the one hand may 
become liable to pay more than that sum, so the owners may 
be entitled to demand less. The defendants chartered a ship 
to New Zealand, and it was agreed that they were to load her 
there, or by their agent to give notice that they abandoned 
the adventure, in which case they were to pay 500^ On the 
ship's arrival there was no agent of theirs, either to supply a 
cargo, or to abandon the adventure. The captain waited the 
prescribed time, and tliciii went in search of freight, and ulti- 
mately obtained a cargo* far more remunerative than that which 
the defendants were bound to supply. He claimed to retain the 
freight and to recover the 500^ also. It was held, however, 
1st. that if the defendants had given due notice of abandon- 
ment, their obligation to pay the 500^. would have become 
absolute, and that while the plaintiff could have recovered no 
more, whatever his loss had been, they could have claimed 
no reduction on account of his gains. 2udly. that as no notice 
of abandonment had been given, their right to close the trans- 
action by payment of 500/. had never attached, nor on the 
other hand the right of the plaintiff to demand this sum. 
Therefore the contract remained as if there had never been 
such a stipulation. If the plaintiff had lost more than 500/. 
he might have recovered more; but as he had in fact lost 
nothing, he was only entitled to nominal damages for the 
breach of contract (^). 

If the charterer himself consents to the owner’s making 
any profit of his ship, as, for instance, by taking an inter- 
mediate trip between the outward and homeward voyage, 
no claim to a reduction of freight can be set up on this 


iff) Stanif^nih v. LyaUf 7 Bingh. 169. 
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account, even though the result of Iho indulgence may be 
that higher freight is payable by the defendant 

Actions for breach of contract to employ, probably scldonl^ 
if ever, occur in the case of carriers by land. The principles 
upon which the damage would be assessed in such a case 
are too obvious to require comment. 

11. Actions against carriers. Actions agaiuHt 

1 . Damages against the owner of the ship for not taking a J" 
cargo arc regulated, on exactly the same principles as those 
against the freighter for not supplying it, by the amount of 
damages actually and necessarily incurred (t). If the freighter 
could not procure any other ship, the damages would of 
course be measured by the injury suffered, from having his 
cargo left on his hands; bearing, however, in mind, that in all 
such cases the damages suffered must be such as the contract*, 
ing parties were led to contemplate (j). If another ship could 
be procured, the damages would be measured by the increased 
rate of freight payable, and if such freight was in fact less 
than that contracted for, the damages would of course be 
merely nominal for breach of contract. In all cases, however, 
the damages must be the necessary and immediate cousequcuce 
of thg breach committed. A ship’s husband covenanted to 
load brandy on board a ship, and proceed with it to Madeini, 
and the merchant covenaiited to pay freight for it theru^ and 
load it with a full cargo home. The merchant arranged at 
Madeira to barter the brandy which expected, for fruit 
which was to form the cargo home. No brandy arrived, in 
consequence of which he was unable to procure a cargo. The 
ship’s husband sued and recovered against him for not sup- 
plying cargo, lie then sued the sliip’s husband for not 
bringing the brandy, laying as special damage, that, by reason 
of his not doing so, plaintiff had been unable to procure a 
return cargo, and in this way he claimed* to recover the 
amount paid in the former action and its costs. It was held 
that such damage was too remote, and Tindal, C.J., said, "If 
I contract to transfer stock and do not, the party with whom 
I contracted has no right to tell me a month afterwards that 
if I had transferred the stock he could have bought an estate 
with the money. There was a case of a man who brought 
an action against the keeper of a ferry-boat, for refusing to 
carry him across a river, in consequence of which he sustained 
loss by not being able to keep a^ appointment. But it was 
held that he. could not recover damages on any such 
ground ” (k), 

(h) Wiggins V. Johnston ^ 14 M. {j) i/odlfy v. 9 Bxch. 

6 W. 609. 341. 

(t) HnnHer v. Fryy 2 B. & A. (I;) Walton v, Fot/tergill, 7 C. & 

421, 427; Walton v. Fotli/ergill, P. 394. 

7 C. & P. 392. 
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If» however, the plaintiff, in order to perform a contract, 
is forced buy other goods at an increased price, in conse- 
4|aence of the non-arrival of those which the defendant had 
contracted to bring, this, it seems, is such a natural result of 
the defendant’s neglect, as to entitle him to recover his loss {k). 

In most questions of special .damage, it is very important 
to inquire what notice the defendant had received of the effect 
which might result from his breach of contract. The plain- 
tiff sent goods by rail, which he intended^ to sell at the B. 
market on Saturday, and which ought to have arrived in 
time for it. No notice, however, of this desire was given 
to the defendants. On Saturday the jilainiiff’s clerk went 
down to B. to look after them. They did not arrive till 
Monday, in consequence of which he removed them to 
^N., and sold, them there. The question was, whether the 
expense of removal, and of Ids wages and expenses while 
absent on tliis duty, were recoverable. The C.B., Pollock, 
told the jury they were at liberty to give these expenses as 
damages if they liked. The jury gave them, and on motion 
for new trial it was held, 1st, that it was a question for the 
jury, not for the judge, whether these expenses were the 
reasonable consequences of the breach of contract, anjJ that 
whether any particular class of expenses is reasonable or not, 
dejievds upon the usage of the trade, and various other cir- 
I'umstances. 2nd, that if the carriers had distinct notice that 
the goods would be jrt‘quired to be delivered at a particular 
time, they would, perhajis, have been liable for these ex- 
penses; hut that otherwise they would not be. 3rd, that 
under the circumstances, these expenses were unreasonable, 
and the damages excessive (Z). But with great deference it 
may be submitted, wdiether the question, as it appears to 
have been left to the jury, did not involve matter of law as 
well as matter of fact, and whether upon the question so left 
they could have found difterently. The defendant’s liability 
to loss or expense arising out of the non-delivery of goods, 
or any other act connected with the discharge of his duty, 
depends upon the answer to two questions: 1st, was that 
loss or expense the reasonable result of the existing state of 
facts ? 2nd, did the defendant contemplate and contract to 
guard against such a state of facts ? If both these questions 
arc answered in the affirmative, he is of course liable. In the 
case under consideration the facts were, that goods were to be 
sold at a particular market, that they were too late for it, and 
that they could only be sold with proht at some* distant place. 
The jury found, no doubt properly, that the expenses in- 
curred under these circumstances were proper and reasonable. 


(!■) Walton v. Foihcrgill, uhi sup, (1) Blacky, Ba^endale, 1 Exch. 410. 
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But the most important question was, whether the defendants 
had ever contemplated or contracted to guard i^ainst this 
state of facts. It seems quite clear they had not; and V 
so, it may be suggested whether the learned judge ought 
not to have told them that there was no evidence upon which 
they could find affirmatively in answer to the latter question. 
If, then, one of two necessary premises was negatived, it 
w'ould seem that it became a matter of law to direct them 
that the conclusion sought for by the plaintiff could not be 
drawn. The judgment in Hadley v. Baxendale (m) seems 
in favour of the view which is here offered (n). 

Where the charter-party contains a penalty, which is not 
liquidated damages, a larger sum than the penalty may be 
obtained by suing, not for it, but for damages for the breach 
of contract (o). • 

2. The damages in actions for loss or injury of the goods 
arc generally confined to the value of the articles lost. And 
it makes no difference that they have got into the hands of 
third parties, who arc also liable to the owner. In a very 
late case the defendants, a railway company, delivered the 
plaintiff’s goods by mistake, not to the right consignee, but 
to J..S., who had been in the habit of receiving the plaintiff’s 
goods as his faMor. J, S. sold the goods, as he fancied he 
w'as authorised to do, and rendiTcd an account of the sale to 
the plaintiff. lie snbsecpiently stopped payment. The plain- 
tiff sticd the defendants for the goods, ^d it was held that he 
was entitled to recover the amount for which they sold, and 
that he was not j)rejudiced by having tried to obtain the 
proceeds of the sale from J. S. This was no ratification of 
the defendants’ act (p). The only question then will be as to 
the mode of estimating this value. In an action against 
ship-owners for loss of goods. Lord Ellenborough said that 
the plaintiffs were entitled to recover the value of the goods 
on board at the time she was captured, by means of the 
deviation. That in the absence of any other evidence, that 
value could not be taken as more than the cost price and 
shipping charges, and that the insurance pryninm could 
not be added, as no new value was given to the goods by 
insuring them ( 7 ). Where, however, the cargo was conveyed 
to its proper destination, and there handed over to a person 


(ni\ 9 Exch. 341. 

\n) Sec further as to remoteness 
of damages, Hadley v. Baxendak^ 
and WaJlaon v. Ambergate By, Co, 
15Jur. 4SS, which have been stated 
and discussed already at such length, 
pp. 7, 17, as to make it only neces- 
sary to refer to them now. 


(o) Winter v. Trimmer, 1 W. 
Bl. 39,0; Ifarriaon v. WrIglU, 13 
East, 343; Maylem v. Norris, 2 
D. & L. S29. 

( p) Sanqaer ▼. London A: Sfmth 
Western By, Co,, 16 C. B. 16.3. 

(q) Parker v. James, 4 Campb. 

112 . 


Pciiftlty. 


Mode of oaliMi- 
latiiifT v.'iliio of 
goiiiiH in actioiiH 
for I»iK8 or injury 
to tllOlll. 



156 


Actions against Carriers for Loss or Injury to Goods, 


WhciiiKonilh have 
boon Hold tor 
repair of ship. 


ivho was not entitled to it, it was decided that its value at the 
port of discharge was the proper measure of damages. Parke, 
W., said, **The plaintiffs are entitled to be put ki the same 
situation as they would have been in, if the cargo had been 
delivered to their order at the time it was delivered to B. ; 
and the sum it would have fetched at that time, is the amount 
of loss sustained by thu non-pertbrmance of the defendant’s 
contract (r). Where no evidence at all can be given, the 
question of value must be resolved by the usual rules upon 
which presumptions of this sort arc governed. If any evidence 
of value is withheld by the defendant, the goods, as against 
him, would be jiresumed to be of the highest value articles of 
that nature were capable of(s). Unless any such circum- 
stances existed, the Jury would, no doubt, as in a former 
.case, be directed to give damages proportioned to what they 
might consider to be the fair and probable value of the articles 
in question (t) ; and not to pare down the amount of 
damages, because the articles could not be distinctly proved.” 
Where the plaintiff is not himself the owner of the goods, 
but has only a qualified property in them, he will be entitled 
to recover their whole value from the carrier, if he is himself 
liable for their value to the owner ; and it is not necessary 
that he should haire actually paid the owner (m). 

(kces of special damage accruing from loss of goods, injury 
to them, or delay in their delivery, are governed by the prin- 
ciples laid down abov#! 

The same (jucstion as to the mode of valuing goods 
tiiat have been lost to the owner, often arises in a different 
way. 

It is the primary dlity of the master of a shij), acting for 
the owner, to convey the cargo to its place of destination in 
the same ship, and in case of damage to repair it. To 
accomplish the latter object he may, in cases of urgent neces- 
sity, sell the cargo, which is, in effect, borrowing from the 
shipper through the medium of a sale. Such a proceeding 
raises an implied contract of indemnity from the owner, for 
whose benei\jb the act was done, in favour of the shipper (o). 
The question then arises, at what value are the goods to be 
taken for the purpose of this indemnity ? Where the ship 
has arrived, the owner is entitled to the amount which they 
would have fetched at the port of destination (w). If, how- 
ever, the goods have actually been sold for a higher price 


(r) Tirandt v. lioidhy, 2 B. & 
Ad. 93*2, 939. 

(/») A nnory v. Delamirir, 1 Stm. 
605. 

{t) Butler V. Basing. 2 C. & P. 
613. 


(u) Ct'mch V. London de North 
Western By. Co., 2 0. K. 789. 

(v) Benson v. Duncan, 1 Exch. 
537, 3 Exeb. 644. 

(ic) Alevs V. Tobin, Abb. Ship. 
372 ; Ilallct Wigram, 9 C. B.580. 
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than they would have been worth, if delivered, it docs not 
seem quite settled whether the owner can claim this sum. 
In one ca#, where goods had been sold in this mounesi 
Lord Ellenborough decided that the owner might deduct the 
sum which they had brought from the entire freight due (.r). 
It does not appear, however, whether the owner lost or gained 
by taking this standard. In another* case, where the selling 
price was decidedly higher than what they would have fetched 
at their destination, and an arbitrator adjudged the selling 
price to be due, the (/ourt refused to set aside the award, 
saying, it did not clearly appear that it was wrong. Ilolroyd, 
J., seemed inclined to think it was right. lie said, “ There is 
strong reason for contending that the owner of goods should 
receive a compensation for the goods sold according to their 
highest value. If the master could get money by other means^ 
he had no right to sell; and if he had sold the goods, the owner 
ought to be entitled to the actual proceeds, for the owner of 
the ship, in the event that has happened, ought not to be 
allowed to make any profit by such sale” (i/). 

Where the ship has never arrived at her destination, but 
has been lost since the sale, it is now settled that the goods 
cannot be taken at their price at a place which they never could 
have reached. It is not decided whether, in such a case, 
the owner would be liable at all (-sr). The “foreign codas ainl 
jurists arc at issue upon the point. Lord Tcnterden, in his 
treatise (a), considers it to be the most reasonable doctrine that 
the money should only be jmyable in case of the safe arrival 
of the ship, as the merchant is not thereby placed in a worse 
situation than if his goods had not been sold, but had re* 
mained on board the ship. On the other hand, the shipowner 
is clearly in a better situation than if he had furnished the 
money himself, or it had been borrowed on his credit. It 
seems curious that a case so likely to occur in a mercantile 
country should never have been decided. 

The liability of shipowners for loss not attributable to their 
own default, has been restricted by statute in various cases. 
The Merchant Shipping Act, 1854(6), s. 388, ^provides, that 
no owner or master of any ship shall be answerable to any 
person whatever for any loss or damage occasioned by the 
fault or incapacity of any qualified pilot, acting in charge of 
such ship, within any district where the employment of such 
pilot is compulsory by law. This section will only protect the 
owner, where the loss occurred wholly from the fault of 
the pilot; and if it was partly the fault of the master or crew, 

(x) Campbell v. Thompson^ 1 {z) Athintony, Stephens^ 1 'Rxch, 

Stark. 490. 567. 

(y) Richnrd»oti v. Ntmv^ey 3 B. {a) Abb. Ship. 372. 

& A. 287. (6) 17 & 18 Viet. c. 104. 
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Wbiii in ti-cight. 


the liability continues (c). This clause differs from the cor- 
responding section of 6 Geo. IV., c. 125,s. 55, which extended 
the immunity to cases where a pilot was acting 4h charge of 
the ship under any of the provisions of the act. Accordingly 
it was held that the owner was not liable when the pilot was 
taken on lioard under circumstances which did not make it 
compulsory on the defendant to employ him, though he was 
bound to go, if required (d). 

No owner of any sea-going ship, or share therein, shall be 
•liable to make good any loss or damage that may happen, 
without his actual fault or privity, to any goods by reason of 
any fire on board ; or to any gold, silver, diamonds, watches, 
jewels, or ])rocious stones, by reason of any robbery or em- 
bezzlement, unless their nature and value has been declared 
jn writing to the master of the ship at the time of shipping (c). 

Nor shall he be answerable in damages for any damage 
or loss caused to any goods on board his ship, to an extent 
beyond the value of his ship, and the freight due, or to 
grow due during the voyage then in prosecution or contracted 

But where the cause of action arises out of a wrongful sale 
of goods by the master of a shif), the whole value of the goods 
may be recovered in trover, though exceeding the value of the 
ship mid freight. The latter value Monc could be recovered 
if the declaration were special for breach of the agreement to 
carry (^). #* 

The value of the ship, for this purpose, is to be taken at 
the time of the loss or damage, or immediately prior to it, 
and where the ship has been injured by the same cause as 
that which damaged ‘the goods, the owners cannot have 
their liability reduced to the value of the vessel after the 
accident (/i). 

The freight shall be deemed to include the value of the 
carriage of any goods or merchandise belonging to the owners 
of the ship, passage-money, and also the hire due, or to grow 
due, under any contract, except only such hire, in the case of 
a vessel hiredefor time, as may not begin to be earned till the 
expiration of six months after the loss or damage (t). 

The words “freight due or to grow due** mean all the 
freight for the voyage, whether paid in advance or not(J). 


(c) Stuart V. Isemowj€i\ 4 Moo. 
r. 0. 11 ; Hammond v. Rogers^ 7 
Moo. P. 0. 170 ; Roilrtguct v. 3fel’ 
/iumh, 24 L. J. Rx. 20. 

(d> Luce if V. Ingrantf 6 M. & 
W. 302. 

{€) 17 k 18 Viet. c. 104, H. 501. 
(/) Jbid.. 8. 504. 


(g) Morriit v. Robimon, 3 B. & 
C. 196, 205. 

{h) Abb. Sh. 400 ; v. 

Dickson, 2 B. & A. 2 ; Brown v. 
Wilkinstyn, 15 Mi k W. 391. 

{i) 17 & IS Viet. c. 104, s. 50.5. 
(j) ir*/<ro« V. Dickaohy 2 B. A 
A. 2 : Abb. Sh. 400. 
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But they only extend to such freight as will he, or would 
have been, ultimately due at the end of the voyage, had it 
been completed. Wliere part of the cargo was destroyed by 
fire midway, and the remainder tortiously sold, in an action 
for the wrongful sale, it was held that freight could only 
be calculated on the goods which might have been brought 
home, and not on those upon which it was impossible that 
freight could ever have been.enrned (X'). 

It may be observed that the present act speaks of ** the ' 
value of the ship,*’ without introducing the w*ord “ appurte- 
nances,” as in the similar statutes, 7 Geo. II. c. 15, and 2(i 
Geo. 111. c. 86. The same omission, however, occurred in 
the statute, 53 Geo. III. c. 159, s. 1, and it w'as decided that the 
act must be understood as if the words “ with all her np- 
j)urtcnances” were used therein, supposing these words woiih^ 
make any difference in the sense (/). In that case it was held 
that fishing stores and im})lenients on board a whaler were 
liable. Abbott, (*. J., said, “ Whatever is on board a ship, 
for the object of the voyage and adventure on which she is 
engaged, belonging to the owners, constitutes a ]>art of the 
ship and her appurtenances, within the meaning of this Act, 
whether the object be warfare, the conveyance of passengers 
or goods, or the fishery.” And it niaki^s no difieren(»e that 
in insurances such stores arc not considered as ciovered thy an 
ordinary policy on the shiji. 

’Fhe costs of recovering compcnsatioi^ either by suit against 
the owners, or by process against the ship, may, however, be 
recovered beyond this extent (m). 

Under the section which requires the value of certain 
articles to be stated, it has been held fhat if the shipment is 
made in a foreign country, it will be sufficient to state their 
value at that place in the coin of the realin. But liord Abing<?r, 
C. B., df^ubted strongly whether the act n])plied at all to 
shipments made from a port which i^ not governed by the 
law of England. At most, he said, the statute could only 
apply where the shipment was made to England (ti). 

None of the clauses above cited exteinl t(^ small craft, 
lighters, boats, gabhets, &c., concerned in iidand navigation (o). 
Nor does the immunity from loss by fire protect against 
losses arising from a fire on board a lighter engaged in trans- 
porting cargo from a vessel, which would itself be within the 
statute ( j?). 


(jfc) Cannan v. Mcahumf \ Bingh. 
465. 

{1) Gale V. LaurUy 5 B. & C. 
156. 

(»i) Ex parte Rayncy 1 Q. B. 
982. 


(n) (Mbs v. Pottery 10 M. k 
W. 70. 

(o) Jfunterv. M^Gowatiy 1 Bligli. 
580. 

(p) Mwewood V. Polloky 1 B. & 
B. 743. 
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Liabiuty ofiAnd The legislature has also interfered in the case of carriers by 
The great extent of their liability at common law, 
which was held to amount to a contract of insurance upon 
goods entrusted to them, had naturally caused an effort on 
their part to reduce it. This they used to do by notices, in 
the shape of advertisements, handbills, placards in their offices, 
and so forth, stating that they would not be liable for any 
property beyond a certain value,, unless paid for at an extra 
rate when delivered. This amounted to a special contract, 
binding on the owner of the goods, when brought home to his 
knowledge. It fell short of their intention, however, in two 
respects. In the first place it was absolutely necessary to 
show that the notice had come to the knowledge of the 
plaintiff (g), though no pn>of of an agreement to it on his part 
was required (r). In the next place it was decided, that even 
a notice with which the plaintiff* was proved to be acquainted, 
would not protect the defendant, when the loss occurred from 
any act amounting either to a misfeasance and utter renun- 
ciation of his character as carrier, or even to what the Courts 
termed gross negligence ” (s). 

Carrioni’ Act. To Tcmody this State of things the Carriers* Act (t) was passed. 

It enacts (ii) “That no common carrier by land, for hire, shall be 
liable for the loss or injury to any gold or silver, whether manu- 
factured, unmanufactured, or in coin, precious stones, jewel- 
lery, watches, clocks, time-pieces, trinkets (v), bills, bank-notes, 
orders, notes or securities for payment of money (m?), stamps, 
maps, writings, title-deeds, paintings, engravings, pictures, 
gold or silver plate or plated articles, glass, china, silks, 
maiiufacturcd or unmanufactured, wrought up with other 
materials or not (a?), furs (y), or lace, contained in any parcel. 


(7) Kerr v. WiUan\ 6 M. & S. 
150; Walke v. Jackson^ 10 M, & 
W. 161. 

(r) Nichotion v. WUlan^eB East, 
507 ; Mayhew v. Karnes, 3 B. & 
C. 601. 

(«) Birhett v. Willan, 2 B. & A. 
356 ; Garnett vv Willan, 5 B. & 
A. 63 ; Sleat v. Fagy, ibid. 342 ; 
Oioen V. Barhdt, 2 0. k M. 353 ; 
Lowe V. Booths 13 Price, 329. 

(0 1 W. IV. c. 68. 

(II) S. 1. 

(1O A gold cbaln used for an eye- 
glass held not to be a trinket, 
Darcy v. Mason, Oar. & M. 45. 

(w) Where an instrument was 
lost, bearing a bill of exchange 
stRin[>, ami drawn in the following 
form, “Three months after date 
]>ay to me the sum of IW. lOs., 


value received. To Mr. C., &c.” 
And written across it was an ac- 
ceptance by 0. The parcel contain- 
ing the instrument was addressed 
to A., a creditor of C., with the 
intention that A. should put his 
name to it as drawer. Held that 
it w'as not a bill, as it had neither 
drawer nor payee, nor a note as it 
contained no promise to pay. That 
it was a “ writing,'* but not of any 
value at the time of delivery, as no 
one but A. had power to complete 
it. Stoessiger v. i^iUl^Eastem Ry. 
Co., 3 E. & B. 549s W 

{x) Silk dresses made up for wear 
not within act, Darey v. Mason, 
Car. k M. 45. 

(//) But an article composed partly 
of the soft substance taken from 
the skin of rabbi^ partly of the 
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'when the value exceeds 10{., unless its value has been de- 
clared, and an increased charge })aid at the time of the delivery. 

A notice of , such increased rate of charges, fixed in the office 
in legible characters, is to bind all parties sending parcels, 
without proof of their knowledge ” (c). But the carrier will 
not be entitled to the benefit of the Act, unless such notice is 
affixed, or in case of his refusal to give a receipt fur the parcel 
insured (a). The common law liability of carriers for articles 
not enumerated above cannot be limited by a mere notice {h)^ 
but it may by a special contract* The extra costs of insurance 
may be recovered as damages in an action for loss or injury to 
goods (e). On the other hand, the declared value will not be 
conclusive against the carrier as to its real worth (d). The 
Act does not protect the carrier from liability to answer for 
losses or injury arising from the felonious acts pf any servant 
in his employ ; nor does it protect the servant from liability* 
on account of his own neglect or misconduct (e). But where 
goods, within the terms of the Act, and not insured, have 
been lost by felony of a servant, it is not sufficient, in answer 
to a pica setting up notice of an extra charge which was not 
paid, to reply the felony ; it is necessary to go farther, and 
state that the felony arose from the gross negligence of the 
defendants. Crcsswell, J., said, ‘'If the notice is sufficient, 
as you conclude it to be,i;o relieve the carrier from liability in 
all cases, except where he has been guilty of gross negligemse, 
it relieves him from liability for the Ijlouy of his servants, 
provided he has not been guilty of gross negligence” (/). 

This decision would seem to show that gross negligence is nr groHn 
still, as before, an answer by the ])laintiff where the defendant 
merely relics upon his notice, and thcdact of no declaration 
of value having been made. If so, however, it is directly 
opposed to the decision of the Queen’s Bench in Hinton v. 

Dibdin (g\ where a replication of gross negligence to such a 
plfea was held to be bad on demurrer; ^id they expressly put 
their decision on the ground that the language of the first 
section was perfectly clear and unambiguous, without excep- 
tion or restriction, and that none can &irly be implied from 
any other part of the Act(/t), Where there* lias been a sfociai contract, 
special contract iii sufi^iently wide terms, no aicgligcnce, 
however gross, will make the defendant liable (i). 


wool of sbeep, not within this sec- 
tion, Mayhem v. NeUotiy 6 C. & 
P. 68. 

(*) S. 2. 

(а) a 3. 

(б) S. 4. 

(0) S. 7. 

(d) S. 9. 

(e) S. 8. 

Butt T. Ch'cat Wesfern By, 


Co, 11 C. B. 140 ; and see Finn- 
cane v. SnuUl^ 1 Ksp. 315. 

iy) 2 Q. B. 64G. 

{K) Ibid. 665. 

(*) A ustin V. Manchester By, 6b., 
10 0. B. 454 ; Can* v. Lancashire 
By, Co,f 7 Exch. 707 ; MorvUle 
V, Ctreaf. Northern By, Co,^ 21 L. J, 
Q. B. 319. 
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Provisions of 
Rfiilwiiy and 
Canal Traffio 
Act, 1854. 


Moaning of word 
*• loNH," 


Value must bo 
dcclarcal in tho 
first iustauco. 


Fraud In con- 
couliug value. 


The length to which the decisions upon this point had gone, 
caused the Legislature to interfere. Accordingly it is provided 
by 17 & 18 Viet. c. 31, s. 7, that every notice, coi\4ition, or 
declaration by whicii any railway or canal company shall limit 
its liability for loss caused by its own neglect or default, shall 
be void, unless deemed to be reasonable by the judge who 
tries the cause. They <irc only to be liable, however, to the 
extent of .502. for a horse, 152. for neat cattle, and 22. for pigs 
and sheep, unless they have been paid for on an additional 
value. Proof of value is to rest upon the owner. All special 
contracts must be signed by the party to be bound by them. 
Nothing in this Act is to affect the privileges of the company 
under 1 W. IV. c. 68, as to articles enumerated in it. 

The word “ loss ** in the last named statute only refers to 
^ cases wliere tlie chattel is citlier abstracted or otherwise lost 
* from the personal care of the carrier, or from the place where it 
ought to be, and by reason of such loss is incapable of being 
delivered at the proper time. It does not protect the carrier in 
all cases where the owner of the article suffers damage from the 
lu'glcct of the <lcfendaiit to carry. Therefore, where the decla- 
ration stated that, through the negligence of the defendants, 
his luggage was delayed a long time, during which he was 
de{)rived of its use, a plea which merely alleged the fact of a 
notic(i being affixed, and no declaration of the value of the goods 
in question, which were above 10/., w^as held bad. It should 
have gone on to alleg<^.§uch a loss as is described above (j). 

The declaration of value must be made in the first instance 
by the sender of the gcnids, whether they arc delivered at the 
office of the carrier, or at the sender's liouso, or on tlie road, 
or elsewhere. In no •case can the sender recover, unless he 
has taken the step which the legislature intended he should 
take in the first instance (^), 

Even in cases not within the protection of the Act, the 
plaintiff cannot recov||^ the value of the article, if he has used 
fraud in concealing its character (2). Where the contract is to 
carry a particular species of goods, such as passenger’s luggage, 
the carrier is not responsible for injury to a perfectly different 
species, such as merchandise, which he may happen to be 
carrying with him,’ and which thf plaintiff, even without 
fraud, [irocures to be carried, without their being apprised of 
its nature. If, however, the defendants, with full notice of 
its character, choose to treat it as luggage, they will be 
responsible for its loss (m). 


{j) Heam v. South Wefitem By. 
Co., 24 L, J. Kxch. ISO. ’ 

(k) Hart v. HuucendaU^ in Cam. 
Scacc. C Exch. 709. 

(h Gibbon V. Paynt<m, 4 llurr. 
2298 ; Batson t. Donovan, 4 B. & 


A. 21 ; Walker t. Jackson, 10 M. 
k W. 16. 

(w) Great Northern By, Co. v. 
Shepherd, 8 Exch. 30 ; aod see aa 
to amount of notice, Boys\, Pink, 8 
C. & l\ 361. 
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The liabilities discussed in the previous chapters were all 
of a direct nature, arising from the immediate dealings of the 
parties with each other. In the present chapter I shall 
examine a number of collateral liabilities, which spring* from 
a contract by one person to guard thc^other against the acts 
or default of some other party or agenfei Under this branch 
of the subject fall the four well-known heads of Life, Fire, 
and Marine Insurance, and General Average, as also the 
ordinary cases of guaranty and indemnity. It will be more 
convenient to take the latter first, ns embodying the general 
principles by which the former are regulated. 

I. A contract of guaranty, or indemnity, involves the rights 
of three persons, — the principal creditor, the principal debtor, 
and the surety. The action may be b^^the principal creditor 
against his immediate debtor, which of course is no way 
affected by the fact of the guaranty ; or by the same party 
against the surety; or by the surety against the principal 
debtor, or against his co-sureties, if he i^ortunate enough to 
have any. 

1 . Actions by the principal creditor against the surety. 

Damages in this action are of course the amount of the 
debt owing to the plaintiff, or of the loss incurred by him, 
to the exteht to which the defendant has consented to be 
answerable for it; and where the debt bears interest, as a bill, 
the surety will be liable for the interest also (a). 

The plaintiff must prove strictly the amount to which he 

(a) Aekerniann v. Ehrensperger^ 16 M. & W. 99. 

M 2 
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pn>vo a luHH 
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has been injured. Where the plaintiff was surety for a col- 
lector of taxes, with an indemnity, and sued the party 
indemnifying him, assigning as a breach, that th^^collectbr 
liad received money, which he hud not paid over, in conse- 
quence of which plaintiff had been forced to pay it, the 
defendant admitted the receipt of the money by the collector, 
but not its amount ; it *was held that the plaintiff could only 
recover noniinal damages, unless he could show what sums 
liad actually been received by the collector, and that judgment 
signed against him for 500^., at the suit of the Receiver 
General, was no evidence of the amount of this damage, as 
the defendant was not a party to it, and it might have been 
obtained by collusion (6). So where the defendant had cove- 
nanted that the debts of a certain firm, into which the plaintiff 
was about to he admitted as a partner, did not exceed a 
specified sum, and that if they did, the defendant would pay 
on demand of the plaintiff the amount by which they exceeded 
that sum, this was held not to be a covenant for liquidated 
damages, hut a contract to indemnify the plaintiff from any 
loss he might suffer from an erroneous statement of the debts, 
and that it was for the jury to consider to what extent his 
position had been altered by reason of the defendant's breach 
of covenant (c). 

The plaintiff must prove not only the amount of his loss, 
but also that it arose from the cause against which the surety 
agreed to protect hiip. The plaintiff and S. entered into a 
contract that S. should perform certain works at a fixed sum, 
receiving from time to time payment for three-fourths of the 
work done; the remaining one-fourth to he paid a month 
after the completion of the whole; if S. should fail to com- 
plete the works, the ]>laintiff was to employ others, and 
deduct the expense from the sum payable to him. Defendant 
was surety for the performance of this contract by S. 
S. abandoned the contract when partly performed. The 
plaintiff at the request of S. had advanced him a sum which 
exceeded the whole cost of the works then accom}dished, but 
was less than the whole contract price. Plaintiff then had 
the works completed, at a cost which, added to the price of 
the w’ork actually ftne, was less than the contract price; but 
added to the money which he had advanced was more than 
that sum. He sued defendant on his guaranty, and it was 
held that he was only entitled to nominal damages, as the 
loss had arisen from his owm act in advancing more money 
than he ought to have done, not from the refusal of S.4b go 


(b) Norman v. Kinff, 4 C. B. Kxoh. 889 ; Ear parte Broadhurst^ 
884. 2 De G. Mac. & G. 963. 

(r) Walktr v. Broadhurst^ S 
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on with the works {d). It was also held in the same case, . 
that this defence was properly set up in mitigation of damages, 
under twn est fiictum, and could not have been pleaded; 
defendant could not have pleaded performance, because the 
contract was broken ; nor that the obligee was damnitied by 
his own wrong, because this was not a damnification of that 
sort, but one not arising on the contract at all. 

Where a debtor, whose whole debt is covered by a guaranty, Jw JXnd 
becomes bankrn[)t, and a dividend is receivcnl, the creditor inuMt 1)0 ripjHir* 
can of course only recover the balance from the surety. Where, '^*“**® 

however, only a portion of the debt is so secured, the creditor 
cannot apply the dividend to ihe unsccuretl portion, and 
recover the whole of the residiieTrom the surety. The latter 
has a right to have the dividend applied ratcably to the whole 
debt, and a proportionate dctluction made from the amount, 
for which he is liable. And so, if the diflFercnce between his 
liability and the entire debt is covered by the guaranty of 
another person, each surety may claim a rateable deduction, 
out of each pound of the amount of debt to whicli their 
respective guaranties extend. The plaintiff cannot apply the 
whole of the dividends to either part of the demand at his 
own election, and thus vary, at his own pleasure, the extent 
of the responsibility of the tw’o sureties (<?). 

Some distinctions must be observed ns to the time at which o Iio a 

a loss occurs, so as to entitle a plaintiff to sue and obtain thing Ih ab»i»- 
suhstantial damages. Where the defeadanfs promise is an 
absolute one to do a particular thing, as to discharge or acrpiit 
the plaintiff from such a bond, an action may be brought the 
moment he has failed to jierform his contract, and a jdea of 
non damnificatus would be bad (/). ITiereforc where a party 
entered into a covenant to pay off incumbrances on an estate 
by a particular day (g), to take up a note(^), it was held 
that an action might be brought, and damages to the extent 
of the incumbrances and note respectively might be obtained, 
though no actual injury had been sustained. 

Where the covenant is to indemnify or save harmless, no When promino jh 
action can be brought till some loss has arisen^ so it is also 
where the covenant is to acquit from damage by reason of a 
bond or some particular thing ; and in cither case the proper 
plea is nun damnijicatus (i). The question then will be, wliat 
was the loss against which the ])laintiff was to be secured ? 

When the plaintiff at the request of the defendant prosecuted 

^ WoTi’e V. Calverlf 7 A. & £. (/) 1 Wms. Sannd. 117 a, n. 1. 

143 ; and see Tanner v. Woolmer^ {g) Lethlridge v, MyttWf 2 B. 

3 Bxch. 482. & Ad. 772. 

(c) JiardiodlY. LydiM, 7 Bingh. {h) Lrtoteniore v. Radford^ 9 M. 

439 ; ItaUca v. Toild, 8 A. & B. & W. 657. 

846. (i) 1 Wins. Sauud. 117, u. 1. 
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an action of replevin^ on receiving an undertaking to indem- 
nify him from the said distress, actions, costs, images, and 
expenses, which are now, or may be hereafter, commenced 
or otherwise incurred by reason of the claim of the distraining 
party; he incurred costs in the replevin suit, and his own 
attorney delivered him a bill on account of them; it was 
held that he was not damnified till he had paid the bill, 
though it would have been otherwise, if the i^eement had 
been, in terms, to indemnify when the bill should be 
delivered ( j). llere it is plain that the mere delivery of a 
bill by a man's own attorney, which he might not be bound 
to pay at all, or not to its full extent, was no injury to the 
]ilaiutiff. ^ 

And where the contract was to indemnify and save harm- 
less the plaintiffs against all sums of money, costs, and 
expenses, which they should pay and incur by reason of 
becoming bail for the defendant, it was held that the bond 
^oiild not be forfeited by the mere commencement of an 
action against the plaintiff upon his bail-bond, but that if the 
defendant, after notice, did not immediately take upon him- 
self the defence of the suit, but let them pay the expense of it 
as it went on, this was a damnification, and that the right of 
action arose when any such payment was made ije). 

Liability to iiuit. It hss been laid down in some old cases that liability to 
suit is a sufficient damnification, even before any suit has been 
commenced ; as, for ipstance, where the defendant suffered a 
prisoner to escape after promising to save plaintiff harmless 
against all escapes (2) ; and Lord Coke says, that terror of 
suit, so as to be a hindrance to business, is a sufficient 
' damnification (m), probably referring to the chance of an 

AcUou iioudiug. ^rr^'st Oil iiiesne process. This, however, is clearly not law 
now, since it has been decided that the actual existence of a 
suit which is siill pending is no damnification; none as to 
the subject matter of the action, because the defendant may 
ultimately succeed; nor as to costs already incurred but not 
paid, because they are incident to the« substantive claim (n). 
Judgniout roco- judgment actually recovered against a party is always 

a damnification to the full amount for which it is given, even 
though pa)uneut has not been made under it. The defendant 
had agreed to save harmless his co-trustee, the plaintiff, from 
any claim which might arise out of the plaintiff's permitting 
him to use a legacy of 10,000^., instead of investing it in the 

(y) Cotlintje v. Jleywood, 9 A, & (1) Barldy v. 

E. 633, over-ruling Bullock v. Elii. 123. 

Uoytl, 2 C. P. 119, and affirmed (m) 5 Rep. 24. 

3 Kxch. 738. (n) Taylor v. Youny^ 8 Taunt. 

{k) v. Martindak, 8 315, 3 B. & A. 521. 

Kaet, 593. 
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way they were bound to do. A lull was filed agdnst them 
by the ccstuis que trust, the result of which was that plaiiitiii' 
was ordered to invest the 10,000L An action was brought 
on the indemnity, before the money h^d been invested: — Held 
that the amount of damages was the amount to which the 
making of the claim subjected the plaintiff, which was the 
sum to be invested, and the actual lo%s which had been sub> 
sequently added to that sum, in consequence of the claitii 
having been enforced by law (o). The Court seemed to dis- 
tinguish this case from those cited above, on the ground that 
in them the contract was to indemnify against a ]>aynient. 
whereas here it was to indemnify against a claim. In a later 
case, however, the same decision was given, where the 
indemnity did not contain the word claim. The ])laintiif, 
who was a lessee under covenants, assigned to* the defendant^ 
taking an indemnity against all ** costs, idarnnges, and expenses 
wliich he might incur*' from breach of those covenants by 
the assignee. The assignee did commit breaclies, for which 
plaintiff was sued by his lessor, and judgment recovered 
against him by default, and it was held that he might recover 
the amount of the damages and the costs of the judgmcjit by 
default, ill an action on the indemnity, though he had not 
paid them himself (p). The true distinction then would* 
appear to be, between cfises where the liability is tinallf fixed 
on the plaintiff, in such a way that it may be enforced at oille, 
and cases in which there is only a liability to be liable. 

The same rule was laid down in another case, where, al- 
though judgment had been obtained against the plaintiff, he 
liad not paid, and might never be called on to ])ay its amount. 
The declaration set out an indenture^ by which, afler recital 
that defendant had agreed to pay all debts of J. W., defendant 
covenanted to protect and indemnify J. W., his heirs, &c., 
from the payment of the said debts, and from all actions, 
claims, and demands for any of them. The defendant omitted 
to pay an annuity, wliich became forfeited after the death of 
J. W., and judgment was had against the plaintiff, adminis- 
tratrix, for 20^ assets in hands, and residue quando cuiciderint. 
The Court held that the plaintiff was entitled to recover the 
whole amount of the judgment, since, at all events, the deed 
amounted to an express covenant to pay the debts, virithin the 
decision of Lethbridge v. MyUon, {ante p. 1G.5). Patteson, J., 
liowever, said that a sufficient breach of the covenant to pro- 
tect was alleged, when the plaintiff states that the defendant 
d# not protect the covenantees, and by reason thereof an 
action was brought, and judgment recovered against the 

(o) Warwick y, Riehwdetjn, 10 (p) Smith v. Jlvwellt 6 Kxch. 

M. & W. 284. 730. 
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administratrix, to the extent of all the assets she had. That 
upon this ground the plaintiff was entitled to the whole sum 
claimed; the onl}’ argument to the contrary being, that if she 
recovered it she might not make a proper use of it. Parke, J ., 
inclined to the same opinion; Littledale, J., dubitante (9). 
It may be observed that in this case, Patteson, J., took a dis- 
tinction Ketween a covcrihnt to indemnify, and one to protect; 
but the two previous decisions give the former word all the 
^ efficacy which he ascribed to the latter. 

A ffoiicrai in- There is a distinction as to the species of damage to which 
tL ^ contract of indemnity extends. When the agreement is a 
lawiiii iicu of general one to indemnify against all persons, this is but a 
covenant to indemnify against lawful title ; and the reason is, 
because, as it regards such actions as may arise from a rightful 
^lairn, a man may well be supposed to covenant against the 
world (r). Thercfore,«tf the obligee be sued unjustly, either 
because he is sued before the money is due, or otherwise; or 
if the bond in which he is bound be against law and void, 
and he suffer himself to be unjustly vexed thereupon, it 
s(*CTns there is no breach of the condition of the bond to save 
harmless (5). So a covenant by assignee of a lease to indem- 
nify against rent due from the assignor to the lessor, is not 
• broken by an illegal distress made by the latter (<). And on 
the same principle, where the plaintiff consented to become 
m^ber of a provisional committee, on receiving an indemnity 
** against all ])ersonalt responsibility; and all costs, charges, 
and expenses which had been, or might be incurred in and 
about the formation of the comj)any ; tlieir meetings, adver- 
tisements, surveys, and other expenses of carrying out the 
company, ai)plying for an Act of Parliament, or anything 
relating thereto ; ” and he was sued unsuccessfully hj” the 
advertising agent; it was held that the extra costs incurred 
by the ])laintiff in his defence could not be recovered against 
the present defendant in an action on the indemnity. The 
(k)urt seemed to consider that costs of this nature did not 
come within the terms of the indemnity at all. Cresswell, J., 
said, ** lie has not been made personally liable to any such 
thing. H. tried to impose such a liability upon him, but 
failed.** •• I am of opinion that the covenant to indemnify 
in this case must be construed in the ordinary way, — to 
indemnify the plaintiff against all lawful claims” (m). 

Otiiovwiso wlitfu On the other hand, where a person covenants to save harm- 

® particular person, there he. is bound to 
indemnify against the acts of that person, whether by title 

(7) Carv V. JioberiSt 5 B. & Ad. (s) Shepp. Touch. 390. 

78. (t) 1 Koll Abr. 433, pi. 10 ; 

p*) Per Lord Klli'iilM>ri)ugh, Nash Perry v. iHitwardSf 1 Stra. 400. 

V. Palmu\ r> Al. & S. 374. {u) Lcteis v. Smilk, 9C. 15. 010. 
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or not ; fbr then the covenantor is presumed to ^ know the 
person against whose acts he is content to covenant, and 
may, therefore, be reasonably expected to stipulate against 
any disturbance by him, whether by lawful title or other- 
wise (v). 

Where a lessee assigns his lease, it is optional with the liust 

lessor, or assignee of the reversion, either to sue the lessee on lUsHignco. 
his original covenants, or to sue the assignee of the term on 
the covenants as running with the laud (u?). In such a case 
it is usual with the assignee of the term to covenant with the 
assignor to perform all the covenants in the original lease, — 
and to indemnify him against all suits brought by the lessor 
or his assignee in consequence of their non-performance. 

Where, however, the lessee has assigned the term by deed- 
poll, subject to the payment of the rent and performance of| 
ilic covenants in the original lease («); m even by indenture in 
the same words and without express covenants (i/); the assignee 
cannot be sued by the assignor in covenant (z), Hut he ma^ 
be sued in case, or in assumpsit (a). The reason is, tliat as the 
lessee is liable in the nature of a surety as between himself 
and the assignee, for the performance of the covenants, during 
the continuance of the interest of the assignee, a duty is 
ini])osed upon the latter at common law to }>erform the cove- * 

Hants during that time* (6). It may be observed that the 
language of Baron Parke just quoted, the arguments of Ilol- 
royd, J . (c), and the cx))ress oj)inioii oj Lord Denman (d), go 
to show that this action would be equally maintainablo 
whether the words “ subject to jthc' performance of thfe cove- 
nants, &c.” were used or not. 

Damages in such a case would be’ measured by the loss 
wliich the plaintiff had sustained. Where there is an express 
indemnity against breach of covenants, he may recover the 
costs of an action brought against him by his lessor, the 
}»roj)er course, if he has no defence, being to let judgment go 
by default, and have the damages proved on the writ of in- 
quiry (e). The same rule would seem to hold good, where 
the action is brought upon the implied indemnity raised by 
the law. 

But the landlord cannot sue the under-lessee for any breach Actions by lowwo 
of covenants contained in the original lease to his own 

{v) 2 Wms, Saund. 178, u. {c ) ; {a) Ibid; Mw'zettiy, WdliaiM^ 

Noah V. Pcdme.*f uhi sup, 1 B. & Ad. 424. 

(w) 1 Siu. L. C. 22, and notes. (6) Per Parke, B., 7 M. & W. 

(«) Burnett y,Lync^5B.kC,580, 530. 

jtf) Wolveridae v. Steward^ 1 0. (c) 5 B. & 0. 606. 

^ M. 644. (d) 1 a. & M. 660. 

( 2 ) 5 B. & C. 602 — 609 ; 1 C. A ic) HmUh v. Jltnudl^ 6 Kxcli. 

M 644. 730. 
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tenant (/). Therefore, the original lessee cannot be regarded 
as a surety for the pe^ormance by the under-lessee of cove- 
nants by which he is not bound. Consequently, if the latter 
enters into covenants precisely similar to those contained in 
the original lease, these merely constitute an absolute promise 
to do what he engages, and not a contract of indemnity 
against any loss the lessee may suffer from their breach. And 
it makes no difference that there is no right of entry reserved 
by which the lessee may ascertain whether the covenants have 
been executed or not. Hence, if he is sued by his lessor for 
breach of covenant, he can only, in an action against the 
under-lessee, recover in respect of his breach of covenant, and 
cannot obtain the costs of defending the former action (^). 

The sureties ou a rej)levin bond are together only liable to 
the value of the goods seized, if less than the rent in arrear, 
or the amount of ren|| if they are worth more, together with 
the costs of the replevin suit, (not exceeding in all the amount 
of tlic penalty,) and the costs of the action against them (h), 
Ou payment of this sum, and the costs of the application, 
the Court will stay proceedings on the bond (i). They are n^ 
liable for rent subsequently fallen due (J), 

Where the sureties for a sheriff's bailiff covenanted to 
indemnify the sheriff against the costs of defending any action, 
and o{ prosecuting or opposing anynnotion in or application 
to the court, concerning any matter wherein the bailiff should 
act, or assume to act? as bailiff to the said sheriff ; it was 
held that this covenant extended to actions brought against 
the sheriff for acts done properly by the bailiff in the dis- 
charge of his duty (h) ; and that he might recover the costs 
of an action for a false* return, which he had defended as well 
as he could, though it had failed on account of the non- 
production of evidence which was in his power to bring for- 
ward. Also, that under tlie terms of the above covenant, 
the costs of an application to postpone the trial against him, 
until another trial involving the matter in disjmte had come 
on, might be recovered (Q. 

A party sued on a cause of action, against which he is in- 
demnified, is not bound to resist if he has no defence. He may 
make the best compromise he can, and then recover the loss 
which he has incurred. Trustees lent trust money to the 


(/) Halford v. Hatch, Doug. 
1S2. 

(S^) Penley v. WaUt, 7 M. & W. 
601 ; Walisir v. Hatton^ 10 M. & 
W. 24l> ; Loffan v. Hall, 4 C. B. 
fi98, over-ruling Ntak v. IVylit, 3 
B. & 0. 533 ; and see amt, p. 30. 
(A) Jlfjford V. Alger, 1 Taunt. 


218 ; Huml v. Bound, 2 Dowl. 
558. 

(») MUrs V. Lockwood, 9 Dovl. 
975. 

ij) Ward V. HenUy, 1 Y.& J . 285. 
(A) Parebrother v. Wordey, 1 C. 
k J. 549. 

(i) Ibid.. 5 C. & P. 102. 
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by the Surety againei the Debtor. 

defendant, and took an indemnity from him in case it should 
turn out the loan uvas not justified. A bill was filed against 
them to invest the money they had lent. They called on the 
defendant to come in and resist the suit. On his .refusal 
they consented to a decision of the Court being at once taken, 
as to the propriety of their conduct in lending the money, 
without carrying on the suit in the regular form. The deci- 
sion was against them, and they brought their action upon 
the indemnity. It was held that the plaintiffs’ claim upon 
the indemnity was unaffected by the summary method they 
had pursued, since it did not appear that the decision could 
be in any degree affected by the stage of the cause in which 
it was pronounced; or that the plaintiffs, by incurring the 
expense of prosecuting the suit to the heanng, could have 
made any defence; or have diminished the damage consequent 
upon an adverse decision; or that the decree pronounced was 
less binding upon the plaintiffs, or more prejudicial to the 
defendant, than it would have been, if made at the ordinary 
period of the suit (m). In such a case, the onus of showing 
that the compromise was a disadvantageous one lies upon the 
defendant, and it is not necessary to give the surety notice of 
the first iiction. But if notice is given to him, and he refuse 
to defend the action, in consequence of which the person 
indemnified is obliged to yield to the demand, that i^ equi- 
valent to a judgment, and estops the surety from saying 
that the defendant in the first actioif jras not bound to pay 
the debt (n). 

2. Actions by the surety against the principal debtor. 

Damages in these actions are governed by exactly the same 
rules as those which we have been considering, since the prin- 
cipal debtor is under an implied obligation to indemnify his 
surety. The same distinctions also hold good as to the time 
at which the action may be brought. This may differ, accord- 
ing as the indemnity is an express or only an implied one. 
Where a surety takes a bond from his principal for the 
amount of the debt which he has guaranteed, he may sue 
upon it on the day assigned in the bond, even though he has 
mode no payuient as surety, and the time at w*liich he could 
be called upon as surety has not arrived (o). And in such 
a case he must sue upon the bond, and cannot sue in assumjisit 
for money paid after he has been forced to pay (p). But if 
the bond were merely a bond of indemnity, he must prove 
actual damage {q). 


(m) Lord Netohorough v. SchrU- 
der, 7 0. B. S42, 899. 

(n) Jhiffidd T. Scolt^ 3 T. R. 
374 ; Jones v. WOlianis, 7 M. & 
W. 493 ; Smith v. Compton, 3 B. 
k AJ. 407 ; FarebroOier v. Wors- 


ley, 5 C. & P. 102. Ai to costs of 
the first action see ante, p. 31. 

(o) Toussaiwt v. Martirmant, 2 
T. R. 100. 

(p) Ibid. 

(q) Penny v. Foy, 8 B. & 0. 13. 
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By surotj, who In the case, however, of a mere surety, who has taken no 
iioa uo socurity. $ecurity from his principal, no debt arises from the principal 
till a payment has been made by the surety (r) ; even though 
the surety has been called on for payment (s). But in equity, 
as soon as he is under actual liability, he may demand to be 
exonerated (t). 

At law, the moment he has paid any part of the debt, he 
may sue his principal, and as often as he makes a payment 
liis right to sue accrues (u). But where a party who is surety 
fur another can only protect himself from action at suit of a 
' third party by paying money at a particular day he may do 
so, and before demand, and then sue his principal for tha 
amount so paid (v). 

wiiiitaniduniH Thc form of action hy surety against principal is assumpsit 
^ for money paid to his use. An important question then 
arises, whnt may be considered as money for this purpose ? 
Where the plaintiff was security for the defendant who 
became insolvent, upon which the plaintiff being called on for 
uivintf a nuio. the money gave his note of hand payable with interest. Lord 
Kenyon held that the creditor having consented to take the note 
from the plaintiff, it was as payment to them of the money 
due by thc defendant ; it was payment of money to his use, 

• and the action was maintainable. And thc Court, on motion 
for a new trial, agreed with this decision (tc?). The American 
Courts hold the same rule in all cases in which the note has 
been given and acccpj((;d by the creditor as full payment and 
in complete satisfaction {x). In England, however, the point 
Bund. seems by no means settled. It has been twice decided that 

giving a bond does not enable a party to maintain an action 
for money paid, even when it has been accepted as payment 
and satisfaction of thc old debt (y). In thc first case Lord 
Ellenborough said, “There is no pretence for considering 
thc giving this new security as so much money paid for the 
defendant’s use. Supposing even the case of a note or bill 
of exchange, as the current representative of money, to have 
been rightly decided, still this security, consisting of a bond 
and warrant of attorney, is not the same as that, and is 
nothing like money.” in the latter case, Bayjey, J., said, 
“ Thc plaintiff in this case has paid no money. It is said, 
indeed, that he has given what is equivalent to it, and that it 
ought to be considered for this purpose as money, and so it 

(r) Taylor v. Cowp. 525. (v) BroughtorCs Case^ 5 Rep. 24. 

(«) Baul V. Jotiegj 1 T. R. 599. (w) Barclay v. Oaoek, 2 Esp. 

{fj Nigbet V. Smithf 2 Bro. C. 0. 571. 

579 ; Lee v. Booli^ Mos. 318 $ Cock {x) Sedg. Dam. 323. 

v, JRavie, 0 Ves. 283. (y) Taylor v. Iliggins, 3 East, 

<n) Davies v. llumphrcyVi 6 M. 169 ; UaxwcU v. Jaoicson^ 2 fi. & 
h W. 153. A. 51. 
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was held in Barclay v. Gooch. But in Taylor v. Jliggins, the 
Courts having the former case before them, held that the 
action for money paid could not be maintained. There are, 
therefore, at all events conflicting authorities on this point, 
the last of which is in favour of the defendant ; then, as the 
authorities differ, it becomes necessary to look at the reason 
of the thing. No money has yet come out of the plaintifl'' $ 

})Ocket, and non constat tlint any ever will ; for if he recovers 
from the defendant in the present action, he may never pay 
it over to B.*’ On the other hand Barclay v. Gooch was 
cited with approbation by, the Court of Excheejuer in a recent 
^ase (z)t where they seemed disposed to relax from the severity 
of former decisions. 

Where a party, liable for another, pays money to save his 
goods from being taken in execution, this will of course sii])[>ort 
an action for money paid to the use of the other party (a). But 
where the goods were actually taken and sold under a distress nooiis t.iUi n in 
for rent, it was held that tliis action would not lie, because, oKecntion. 
upon the sale, the money vested in the landlcfrd ns an in- 
stantaneous executed satisfaction of the rent, and never was 
the money of the tenant at all (6). However, in Rodgers v. 

Maw (c), where the goods of a surety had been taken in 
execution for the debt of the principal, the Court of Ex-^ 
chequer, without deciding the point, seemed strongly of 
opinion that the amount for which they sold might bc^et off 
as money j)aid. Tliey j)ointed ou^ that a writ of Ji. fa. 
directs the sheriff tdihiakc “so mucli^noney of the defend- 
ant’s goods, and said, “We cannot see upon wdiat principle a 
man may not set off money paid by the produce of his goods, 
as well as money paid indirectly (d) without any sale of his 
goods.” They expressed a twofold doubt as to the applica- 
tion of Moorey. Pyrke to the case under discussion, and as to 
the principle of that decision, and postponed the case that 
the defendant might put the question upon the record, with n 
view to a writ of error, which, however, was not done. No 
final decision was given. 

It has also been held that a transfer of stock docs not Tmnsroroi 
support a count for money paid (e). • «tock. 

In America the Courts hold that the giving of a mortgage Mortgapro. 
is not payment, nor even taking possession of the estate for 
the puiqiose of foreclosure, since the land is still only a security 
for the money (/); but where the equity of redemption has 


( 2 ) Rodgers* y. Maw, 15 M. & 
W. 444, 449. 

(а) £xall V, Partridge, 8 T. R. 
308. 

(б) Moore v. Pyrke, 11 East, 
52 ; and see Yaies v. Eastwood, 0 
Exch. 805. 


(c) Uhisup. 

{d) Sic., qy. directly ? 

{e) Nigktingal v. Devisme, 5 
Burr. 2589 ; Jofies v. Brinlcy, 1 
East, 1. 

( /) West y. Chamherlaui. 8 
Pick. 336. 
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been released, and the conveyance of the land was received in 
discharge of the debt due from the plaintiff, they hold that it 
should be considered the same thing as if the plaintiff had 
actually paid the money. The creditor received it as money, 
or as an equivalent for money. To the principal debtor it was 
immaterial whether the payment was made in one way or the 
other (p). It has been decided in several states, that in such 
a case the plaintiff must prove that the thing received, whether 
a chattel or land, was of the full value of the debt, or agreed 
to be received as such (^). 

In an action on a covenant of indemnity by a surety, who 
has been compelled to pay money for his principal, the jury 
may give interest as damages. The damages ought to 
inefemnify, and the surety has been damnified by losing the 
interest of the money he has paid. Such a case differs from 
that of direct contracts to pay a sum of money, upon which 
no interest is given at common law, because there the intention 
of the parti(^ is presumed to be expressed in the terms of the 
contract. Aid the rate of interest which the principal him- 
self had allowed, in stating an account with the surety, was 
held to be the proper basis of calculation (i). 

In an action by bail against their principal, the former may 
recover all expenses incurred in rendering up the latter. In 
a case of this sort Lord Ellenborough said, “ The relation of 
principal and bail is this, — the jirincipal engages to indemnify 
the bail from all expenses fairly arising from his situation as 
bail. I think the indemnity goes agalRst all charges which 
are necessary to secure themselves. The bail have a right to 
surrender the principal in their own discharge, and for their 
own security. If, therefore, the principal abscond, so that he 
cannot be had, the bail mny take every proper and necessary 
step to secure him.” Where however the bail employed an 
agent ^to find the principal, and then refused to pay him, and 
was sued, it was held that he could not recover against his 
principal the costs incurred in defending the action, (j) But no 
damages can be recovered by bail in respect of his trouble or 
loss of time in taking a journey to become bail. Because he 
does this, not as a person employed by the defendant, but as 
a friend through motives of kindness (it). 

3. Actions by surety against co-surety. 

This action does not arise till it appears that one surety 
has paid more than his proportion of what the sureties can 


(ff) AindU y. IVfZf on, 7 Cow. 
662. 

(A) Bonney v. SetUy^ 2 Wend. 
481 ; Howe v. Mackay^ 5 Pick. 

44. * 

(«) Peire ▼. Dwncomht^ 20 L. J. 


Q. B. 242 ; 2 L. M. & F. 107, 
S. C. 

O’) Either v. Fallows, 5 Esp. 
171. 

(Jk) Beaton v. Wirdnatn, 1 C. & 
P. 4S4. 
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ever be called upon to pay, and then it only lies for the sur- 
plus. Thus if the surety- has paid less than his aliquot 
portion of tlie debt, and the principal has then paid the 
residue, the right of action against the co-surety will not ma 
from the payment by the surety, but from the payment by 
the principal, for until the latter date it does not appear that 
the surety has paid more than his share (1), 

Tlie proportion which each surety is bound to pay as his 
own share differs at law and in equity. At law it is calculated rurotyu Uahio. 
in reference to the original number of sureties, though some 
of them have since become insolvent (m), or have died since 
the making of the contract (n). But in the latter case the 
Court of Queen *s Bench were strongly of opinion that the 
personal representatives of the deceased surety would be liable 
for a share. In equity, however, it is cmculated according to 
the number who are still solvent (o). * 

'Where the plaintiff and defendant had executed, as sureties, CoBtnnfHuit. 
a warrant of attorney, given as a security for the ^ebt of tlieir 
principal, and on default by him, judgment was ftttcred up on 
the warrant of attorney, and execution issued for the amount 
due, which the plaintiff paid with costs, it was held that he 
might recover the moiety of the costs of the execution (p)» 

But he cannot recover costs improperly incurred in defemliiig 
an action brought by thy original creditor, and money f)aid by 
tlie principal debtor cannot he applied in payment of such 
costs, but must be taken in reduction «f the debt itself (q). 

The right to Sue a co-surety for contf ibution exists eijually wiion BurotuM 
whether they are bound in one instrumffit or several, and diflLwnt'inHtru- 
whether they knew of each other’s engagements or not ; for 
the payment by one is equally a benefit to the others (r). 

There is one important difference, however, viz., that sureties 
bound by the same instrument must all contribute equally, 
whereas, if bound by different instruments, the sums in each 
ascertain the proportions of the principal debt they are to 
pay (s). But one surety, who has induced another to enter 
into an engagement of suretyshipn^has no claim against him 
for contribution (f). And so, if by arrangement between 
themselves, one of the joint contractors, though liable to the 
creditor, was not to be ultimately liable to pay .any portion 
of the debt, no action could be maintained against him (u). 


(/) Davies v. Humphreys^ 6 M. 
k W. 163, 169. 

(m) CvwtU V. Edwards^ 2 B. & 
P. 268. 

(n) Bastard v. llaweSf 2 E. & 
B. 287. 

(o) Peter y, Rich^ 1 Gha. Bep. 19. 
\p) Kemp V. Findem 12 M. & 

W. 421. 


(g) Knight v. Hughes^ 8 C. & 
P. 467. 

(r) Deering v. Winekelsea^ 2 B. 
k P. 270; CrayiJmne v. Bum- 
burns, 14 Yes. 160. 
is) 2 B. & P. 273. 

{t) rurfMrv. Davies, 2 Esp. 478. 
(u) Per Lord Cami^ll, Bastard 
V. Haws, 2 B. & 7 287 ; Cray 
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\flaste there are several under-lessees, at distinct rents, of 
separate portions of premises held under one origmal lease, at 
an entire rent, and one pays the whole rent under a threat of 
distress, he cannot have an action for contribution against the, 
other lessees. His only remedy is in equity (e). But it is 
different where several have bound themselves for the rent of 
an entife set of premisc;s. Therefore, where the plaintiff and 

defendant, who were members of a committee, hired premises 
from D. for the use of their company, and the plaintiff was 
sued for the rent, he was allowed to recover contribution from 
the defendant, though the latter had ceased to be a member 
of the committee before the rent had accrued (to). 

II. Life, Fire, and Maritime Insurance. 

Lifo insuranco. The two former o^ these heads require little remark; A 
life insurance is a simple contract ‘ to pay such a sum at the 
*death of the insured, and neither more nor less than this 
sum, with interest, under 3 & 4 W. IV. c. 42, s. 29, can be 
recovered. It was once decided in a remarkable case arising 
out of the^ebts of W. Pitt, that a life insiiranbe, when 
entered into by a creditor of the party insured, was a contract 
of indemnity, and that he could only recover upon it the 
amount of debt still unpaid when the policy became due {x). 
This decision was for a scries of years rather acquiesced in 
than confirmed, while in practice it was uniformly disregarded 
by the insumnee offices, who always paid the amount of the 
policy 'without asking sny questions as to the existence of the 
debt. The dccisi^ itself has been siimiltanebusly over-ruled, 
at law and in cquffy^ by two very recent cases (y). It is now 
settled that the stat. 14 Geo. 111. c. 48, s. 3, which enacts, 
** that no greater sun? shall be recovered from the insurers 
than the amount or value of the interest of the insured in 
such life,” refers to the interest possessed at the time of 
making the policy. 

Insuranco Of course ,an insurance against injury to life or limb by 

aija ustocc. accidents, is strictly a contract of indemnity. In case of 
death, the amount is regelated by the sum insured. Where 
the injury falls short of death, the damages are not to be 
estimated by any proportion between the amount of injury 
sustained by the accident, and the amount of loss by death. 
The true measure is the amount of . injury the plaintiff has 
sustained, not exceeding the entire sum insured s that is the 
expense, and pain, and loss, it may be of a limb, connected 

thomt y: Sirinbumt, 14 Ves. (y) Dolby v. India and London 
160. Zi/e Insurance CV>., 24 L. J. C. P. 

iv) Hunter y, ffwii, 1 C. B. 300. 2 ; 15 C. B. 365, 8 . C. ; law v. 

(w) JBou^r Y. Pejkoe, 9 C. B. Indisputable Amarance Co, 

498. Ch. 196. 

(x) Godec^, DoldtrOf 9BMt, 72. 
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with the immediate aoddent, bat not the remote oonaeqnenoes 
that may follow, according to the pursuit or profSession which 
he may be following. Therefore, loss of time or profits can* 
not be considered, otherwise one party, whose time was more 
valuable than that of another, would, for precisely the same 
personal injury, receive a larger remuneration (xy). 

A fire insurance differs from a life insurance in being pro- msunmoo a 

perly a contract of indemnity; the insurer engRgin|^to make 
good, within certain limited amounts, the losses sustained by 
me assured in their buildings and effects (a). Most fire 
policies contain provisions by which the company is at liberty 
cither to pay the amount of the loss, or to supply the like 
quality or quantity of goods with those burnt or damaged by 
fire, and rebuild the premises themselvea,(&). 

'ij^ere is a remarkable dfearth of decisions iip England on^Modu of valuing 
the subject of damages in the case of fire insurance; probably * 
on account of the liberality usually displayed by the com- 
panies. The question was, however, very mlly mseussed in 
an Amerii^an case, in which some leading prineiplcs were laid 
down, with that fulness which characterises the judgments 
of the Transatlantic' Courts. The {daintiff was lessee of a 
term, which would expire on the 1st September. Upon the 
land was a pioveable building. He had the option of cither 
renewing his lease, or taking away the building with,him. 

It was insured for 1602. with the defendants. On th^ 15th 
August it was burnt, the lessee having lhat time gi\en no 
notice to renew the lease. The only questj^ at the trial was 
as to its value. Evidence was given that the building if suf- 
fered to remain on the prciUises was worth 2002., but that if 
taken away, it would only, as a separate chattel, be worth 402. 

The defendants contended, that as at the time of the fire no 
notice to renew the lease had been ^ven, it must be presumed 
that the plaintiff did not intend to renew it, and therefore the 
building should be valued at 402., which was all it would be 
worth to him when taken away. The plaintiff, on the other 
hand^ claimed to recover the whole* amount of the policy, on 
two grounds. First, that the sum named must ^be taken to 
be the ascertained value^f the sulriect-matter of insurance. 

Secondly, that the intrinsic value of the building «s it stood 
shordd be the standard of measurement, wd not its valua in 
reference to his mode of dealing with it. T^Judge ruled in his 
favour on the latter ground, and this ruling was decided ^ be 
correct by the Supreme Court of New York (c). The fii^st point 


( 2 ) TMMd r, Railway 'Pas- 
seiSMtit Assurance € 0*9 10 Bxoh. 45. 

Per Lord GsmpbeU, Dolby 
T. India A ImdmLife Assnraaes 
C 0 .I 5 O.K 865: 241. J. C. P 6. 


(&) Soe Forms in Park on Insor- 
sn^ ; HairiiaU, Inanranoe. 

(e) Laurent v. Chatham Firp 
JnsuramOo.;i HaUld. 
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made by the plaintiff was given against him« the Court hold- 
ing on the analogy of marine insurance, and on the authoiity 
of two English cases (d), that the recovery of the assured 
must be regulated by the value of the property; for if the 
policy be a personal agreement to indemnify him against loss 
or damage, his claim ^1 be satisfied by the reimbursement 
to him* of the actual value of the property at the time, which 
is the true amount of his loss by the peril; ” and that the 
amount named did not operate as an agreed valuation of the 
subject-matter. “ The undertaking is to pay the amount of . 
the actual loss or damage, but with the restriction of the 
amount of the payment to the sum mentioned in the policy.’* 

Oil the second point their judgment was equally clear in 
his favour. But it is said that tlie policy is a contract of 
^ indemnity, and that the principle of indemnity which pervades 
the insurance, must control the construction of the police: 
and upon this principle it is insisted, that the value of the 
property t<^the assured at the time of the loss, circumstanced 
as it may then be in reference to his use and enjoyment of it, 
is the loss he sustains by the destruction of it, and is the 
measure of his indemnity for the loss. It will be at once 
seen, that if this principle of indemnity is to be admitted, the 
extent and value of the recovery will in every case vary with 
the special and peculiar circumstances of the insured, and the 
local advantages or disadvantages of the building, and the 
uses to which it is ^fiplied; and the intrinsic value of the 
building will form no criterion of the loss of the proprietor 
in case of its destruction. A building, for example, which 
the ufcessities of the owner compel him to offer at public sale 
for ready money, will be worth to him no more than what it 
will produce at such a sale; and a building for which there 
hafipens to be a great competition, will command a much 
larger price than its true value. Are these collateral and 
incidental circumstances to enter into the estimate of value ? 
Two houses of equal value may, from their local situation, be 
very unequal in the revenue they produce to their proprietors; 
would the Iqss of them, if destroyed by fire, entitle the pro- 
prietors to Afferent indemnities, in proportion to the rents or 
the revenues of the tenants ? It is the tenement upon which 
the insurance is m^de, and the actual value of it, as a building, 
is the loss of the insured in case of its destruction by fire. 

To ^at measure of indemnity the proprietor is entitled, how- 
ever unproductive the property may be, and he is entitled to 
no more, whatever revenue he may have derived from the 
tenement.” It is of no importance whether the tenement 

2 AiyreW, 8 Bro. P. C. 407; Saddlef^ Co. v. JMeoak, ( 



FiKt€ Insurance. 


170 


sUmda on freehold or leasehold ground^ or whether the lease 
is about expiring, or has the full time to run, when the fire 
occurs, or whether it is renewable or not. The condition of 
the policy is satisfied if the title and ownership are in the 
insured, at the time of the insurance, and at the time of the 
loss. And the measure of his indemnity is the amount of his 
interest in the tenements when destroyed by fire, notwith- 
standing that the whole interest would have expired the very 
next day, or soon after the loss occurred. But whether there 
may not be incidents, or special circumstances so intimately 
connected with the premises, or so permanently attached to 
them, as to affect their intrinsic value, or the insurable interest 
of the party in them, we are not prepared to say, and it is not 
material to the decision of the question before us to inquire, 
for this clearly is not such a case.” • , 

1 am not aware that it has ever been decided, whether the vniethor pro- 
thing insured should be estimated at its value when destroyed, tii^i 

or at the amount for which it might be replaced. .In the case 
of goods, the two values would be in general synonymous. o?at the amount 
Half-worn furniture, for instance, might be replaced by second- ^5^1 
hand articles of precisely similar value. Of course articles of piiwod ? 
vefjtu, such as antiques, statues, or pictures, which could not 
be replaced at all, or only at an extravagant cost, would clearly 
come under the former rule. The question would probably 
arise in the case of houses. Suppose a house, from age or 
dilapidation, to be only wortli 700t. wlioii burnt, but that it 
could not be rebuilt at all without an outlay of 1000^, and 
that the policy was for the latter amount, would the larger or 
only the lesser sum be recoverable ? 1 apprehend still the 

lesser. It might no doubt be argued, that the value o^ the 
house was not to be taken at the amount for which it would 
sell, but at the amount which the owner could make by 
keeping it; that this value could only be replaced by putting 
him again in possession of a house of similar capacity, and 
that me cost for which this could be done, ought to be the 
measure of his indemnity. The plain answer seems to be, 
that the policy is a contract to insure against all loss caused 
by fire, but not against any loss caused by time, weather, or 
anv otW source of dilapidation. The effect of the opposite 
rule to that for which I contend, would be in the event of fire, 
to throw upon the insurer the charge of making good all want, 
of repairs by the owner, however culpable; and all depreciation 
by lapse of time, however necessary. The insured would step 
out of an old house into a new one at expense of the insurer. 

It was assumed all through the American ease, which 1 
have quoted, that the value should be taken at the time of 
the destruction, on whatever principles it waa to be calculated. 

But this cannot have much weight, as the policy expressly 
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provided that the loss was to be estimated, according to the 
true and actual value of the property at the time the fire 
shall happen.” 

The analogy of marine insurance seems decisive upon this 
point. There the well-known rule of deducting one-third new 
for old, in valuing repairs (see post. Marine Insurance), is 
based hpon this principle. The same has been lately decided 
ill a kind ml case, viz., that of a covenant to repair by a 
tenant. It was held that when the house was burnt down, 
the tenant was entitled to deduct from the full cost of re- 
Imilding, the increased value which the new premises w'ould 
have, as com]inrcd with the old. The residue only could be 
recmcrcd in an action for breach of covenant (c). 

Ilailces, who liavc an interest in goods, such as wharfingers 
and Avarehousemen, may insure them to their whole value. 
Where the projjcrty is entirely destroyed, the whole of it 
in list he made good; and not merely the particular interest 
of the assured in it. They will he entitled to keep for their 
own indemnity as much as will cover their interest in the 
goods; and they will be trustees of the residue of the money 
for the absolute owners (/). 

No loss of a merely collateral nature can be recover^»d. 
'riierefore the landlord of an inn, who had insured “ his interest 
in the said Ship Inn and offices,” w'as not allowed to rcco\er 
a claim for rent paid liy him to his landlord, for the hire of 
other a]mrtments wliife those damaged in the inn hy fire were 
undergoing repair, or for the loss or damage sustained hy him 
hy reason of various persons refusing to go to the Shij) Inn 
whilst the apartments so damaged were undergoing repair. 
'riK\ (\»nrt said, as to the last item, that if a party would 
recover such profits as these, he must insure them as 
])rofits (p). 

It is not settled whether insurers in fire policies are liable 
for expenses incurred to sa>e the destruction of the thing 
insured. Mr. Phillips is of opinion that cipiitahly, and from 
analogy of goneml average under a marine policy, the under- 
writers against fire on land ought to he answerable for the 
expense of measures taken successfully to save the insured 
property, for which, had it been lost, they would have been 
liable to make indemnity (A). 

In discussing the doctrine of damages in Marine Insurance, 
WT cannot complain of a paucity of decisions. They are as 
numerous under this head as they were scanty under the two 
former. One fertile so\ircc of debate has arisen out of the 


(r) Yates v. 24 L. J. (o) In re Wright & Pole; 1 A. & 

Kx. 226 ; 11 Kxoli. ; 15 S. C, E. 621. 

(/) UWov V. Monarch Aseur- {h) 2 Phill. 626. 
ance Co,, 25 L. J. Q. B. 102. 
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right of the insured^ iu some cases of partial loss, to abandon 
the subject-matter of insurance to the insurer, and then claim 
as if the loss had been complete at first. It 'will be necessary 
then to examine ; first, when the loss is origuially total ; 
secondly, when it can be made so by abandonment; thirdly, 
when it is always partial; and fourthly, how the loss in either 
case is to be valued. 

1 . Where the loss is total without abandonment. 

This takes place where the subject-matter of insurance is 
utterly destroyed, or lost to the owners by detention, seizure, 
barratry, and so forth (t). And where there has once been 
a total loss, as where a vessel and cargo were barratroiisly 
taken out of their course by the crew, it makes no difference 
that part of the property subsequently comes into the hands 
of the owners, by an act which was not done, ftor authorised* 
by them. Such pro])crty, however, is salvage for the benefit 
of the underwriters (J). And it will be equally a total loss 
though the thing exist in specie; provided it has lost its 
character, and has ceased to be of any use to the owners as 
the thing which it originally was (^’), though it ]>ossess some 
value iu some inferior form (/). And though after the timc‘ of 
the disaster it still retains, and is saleable, under its original 
denomination; still if it is clear that the damage is so great 
that before tlie completS)!! of the voyiqj;e “ the specie*itself 
would disappear, and the goods assuyie a new form, dosing 
all their original character,” this is also a total loss. Because 
the risk does not end till the termination of the voyage, and 
that w'hich must necessarily end in a total loss at the com- 
[detion of the voyage, must be treated as a total loss at the 
time of the accuhmt (wi). Though it is a total loss if the 
goods are in the hands of strangers, not under the control 
of the assured (n), the seizure of the ship or goods by the 
lender on a bottomry bond; or by the Admiralty as a lien for 
salvage dues, is not such a seizure ns can cause a total loss; 
ns it arises out of the acts of the owner himself, and not out 
of any of the perils insured against (o). Whether tlie injury 
<'an be repaired or not, will depend on the circfunstances of 
the place, as an accident may be remedied in one port while it 
cannot possibly be in another. In the latter case afso the loss 
would be total (p). 


(/) MuUett V. Sheddon, 13 East, 
304 ; Melliahy. Andrews, 15 East, 
13. 

(j) Dixon V. Heidf 6 B. & A. 
597. 

(Jfe) Myson V. Boweroft, 3 B. & P. 
474. 

(/) Candor Ulyu v. Anderloa, 2 B. 


& C. 691 ; Irviiw v. Manning, 1 
H. L. C. 287. 

(m) Boux y. Salvador, 3 Bingli. 
N. C. 266, 278. 

(n) Ibid. 279. 

(o) Bosetto y. Ourney, 11 C. B. 
176. 

(p) Moss V. Smith, 9 C. B. 102. 
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2 . Constructive total loss is where the thing exists in 
specie, and there is a physical possibility of repairing, or 
preserving it, so as that it may reach the termination of the 
voyage in its original character. But where this would have to be 
done at such an extravagant cost, taking all the circumstances 
of the case into consideration, that the subject-matter of 
insurance would not be worth the money laM out upon it, this 
is a constructive total loss ( 7 ). The circumstances to be 
taken into calculation in such a case, if it is the ship that is 
damaged, will be the possibility and cost of repair in the 
particular place where the injury has happened, and the means 
of procuring money (r). Where the loss has happened to 
goods, the question is, “Whether it was *{>racticable,’ (in the 
business sense of the word) (5), to send the whole or any part 
.of the cargo 4o its destination in a marketable state ? ’* To 
deterniine this question, the jury must ascertain the cost of 
unshipping the cargo; the cost of trans-shipping it into a 
new bottom, (where necessary); the costs of drying and ware- 
housing it; and the costs of the diffcrcnce^f transit, if it 
can only be effected at a higher sum than thTOriginal rate of 
freight. A<ld to these items the salvage allowed in propor- 
tion to the value of the cargo saved, — and the loss will be 
total if the aggregate exceed the value of the cargo, when 
delivered at the jiort of discharge. 'But if the aggregate do 
not so exceed tlie va}ue of the cargo, or of tliat part of it 
saved, the loss will b»j partial only (<). 

Where the insurance is on the cargo, a mere retardation or 
interruption of the voyage, even if it amount to a loss of the 
whole season, is not a ground for abandonment. To justify 
this there must be an* entire loss of the whole adventure, by 
the destruction, absolute or constructive, of the cargo itself, 
in consequence of tlic delay (w). And the utter destruction of 
the vessel makes no difference, if another can be found before 
the goods are destroyed by delay (t?). 

There is a loss of freight, either absolutely or constructively, 
where the ship is either absolutely or constructively unable 
to proceed ivi the voyage and earn it (to). But if, where the 
ship has been injured to such an extent as would have jus- 
tified the dwners in abandoning, the master has not done so. 


{q) Head T. Bonham, 8 B. & B. 
147 ; Parry v. Aberdein, 9 B. & 
C. 41 1 ; Young v. Turing, 2 M. 
Gr. 593 ; hfoss v. Smith, 9 C. B. 
102 . 

(r) Irving v. Manning, 1 H. L. 
287 ; 2 C. B. 784 ; 1 C. B. 
168. 

(«) 9 0. B. 103. 

(O Jioselto V. Gurney, 11 G. B. 


176 ; Beimer v. Bingrose, 6 Sxch. 
263. 

(u) Anderson v. Wallis, 2 M. & 
S. 240. 

(v) Hunt ▼. BoyaZ Exchange 
Assurance Co., 5 M. & S. 47. 

(«c) Green v. Royal Exehamge 
Assurance Co,, 6 Taunt. 68 v Idle 
▼. Royal Exchange Assurance Co,, 
8 Taunt. 755. 
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but has repaired, however imprudently, and in fact earned 
freight, they cannot afterwards abandon on finding that the 
repairs cost more than the ship and freight were worth (x). 
Nor is it any ground to claim as for a total loss of freight, 
that the expense of repairing the ship would exceed the whole 
amount of freight, if, taking the value of ship and freight 
both into consideration, it was prudent*' to repair. For the 
contract by the underwriter is, that the ship shall not be pre- 
vented from earning freight. Not that the freight shall be 
any profit when Earned (y). And it makes no dificrence, that 
the cargo was so injured by accident, that the delay and 
expense of drying and re-shipping was greater than the freight 
was worth (^), which comes under the same principle. 

Nor that the owner, on hearing of an etnhargo on the ship, 
abandoned to the underwriter on the ship, who consequently 
became entitled to the freight, which was actually earned on 
the removal of the embargo. Jlecause this loss arose from the 
voluntary act of the insured, with which and its consequences 
the underwriters on freight have no cencern (a). 

And so, in* very recent case, where a ship had sustained 
considerable injuries at sea, and further injury on arriving at 
the port of destination; the cargo was, however, tlelivered to 
the consignees, who ])aid the freiglit. The owners abandoned 
to the insurers on tlic ship, who were held to he entitled to 
the freight, u])on which they sued the insurers on the freight; 
it was decided that they could not reeoircr (6). 

Where a constructive loss is treated as total, iinincdiate 
notice of aliandoutnent must he given to the underwriters. 
Otherwise the owners can only recover as for an average (c) ; 
and if they once elect to treat it as a partial loss, t^ey cannot 
afterwards make it total by abandonment (d). But the fact 
of a notice of abandonment having been given, which was 
ineffectual as coming too late, is no bar to their recovering 
for a total loss, if an absolutely total loss does ultimately 
arise from the cause upon which the constructive loss was 
originally based. As where a ship’s papers were first taken 
away by a foreign government, and some montlis afterwards, 
— as the result of the same act — she was finally seized (e). 

In the case of an insurance on freight, howe>l>r, no aban- 


(») Chapman v. Benaon. 6 C. B. 
330 ; Benaan v. Chapman, 8 C. B. 
950, affd. 

{y) Moaa v. Smith, 9 C. B. 102. 
( 2 ) Mordy ▼. Jonea, 4 B. & C. 
394 ; Everth v. Smith, 2 M. & S. 278. 

(а) McCarthy v. Ahd, 6 Baat, 
388. 

(б) ScoUiah Marine Aaaurance 
Co, V. Turner, 4 H. L. Ca. 312, ii. 


(c) MUchtU T. Edit, 1 T. B. 
608 ; Martin v, Crokatt, 14 East, 
465 ; Hunt v. Boyal Exchange 
Aaaurance Co,, 5 M. Sc 8, 47 ; 
Fleming v. Smith, 1 H. L. C. 
513 ; Knight v. FaUh, 15 Q. B. 
649. 

{d) Fleming v. Smith. 

(e) MelUah v. Andrewa, 15 East, 
13. 
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donment is necessary, for the simple reason that there is 
nothing to be abandoned (/). There never can be a total 
loss of freight, except from the inability of the ship to earn it, 
and from its having in fact not earned it The ship may 
either be utterly destroyed, or it may be sold to third parties, 
or it may be abandoned to the underwriters on the ship itself. 
In the first case, it can earn no further freight; in the second 
case, anything earned by it, after the abandonment, would, of 
course, belong to the owners; in the third case, to the under- 
writers (A). • 

The question, when a loss which is not actually total can be 
rendered so by abandonment, becomes of great importance in 
the case of insurances free of particular average. Of course, 
nothing can be recovered ujion them unless a total loss can be 
made out. Therefore, where an insurance of this nature was 
made upon silk, and it became greatly damaged and stunk 
intolerably, so that it would have been necessary to unship, 
examine, clean, and dry it: the master sold it where it was. 
The jury found that he acted as a prudent lu^sured owner 
would have done, but that the silk could at a flisonable and a 
moderate expense have been so treated as to be sent home as 
silk. It was held that this could not be made a total loss, 
and, therefore, nothing could be recovered (i). The principle, 
however, on which total and partial Idsses arc distinguished is 
exactly, the same, whether the policy admits of particular 
average or does not (y)f* 

Even where the insurance is free from average, if the goods 
insured arc in separate parcels, as hogsheads of sugar, or bales 
of silk, there may be a total loss of some, though others are 
not injur<^d within the terms of the policy (A). One case 
seems to go beyond this rule. The insurance was on flax, 
warranted free of particular average, 'flic vessel was wrecked, 
and part of the flax was saved from the wreck, part floated on 
shore, but all the packages were broken up. No entire 
package came on shore. This was held to be a total loss as 
to that part which w'as never recovered at all (I). But where 
a cargo consisted of hogsheads containing loaves of sugar, 
and the vessel bilged, in consequence of which the greater 
part of the ioaves in each hogshead were washed out, though 


{/) Cireett v, Jloyal Exchaiigc 
AsmrantxCo., 6 Taunt. 68; Mount 
V. /farriio^iy 4 Bingh. 388 ; over- 
ruling Panneto' v. Todhunter, 1 
OttmpU 511. 

(.7? V. y C. B. 94. 

[h) Ca^st V. Ihii'uison, 5 M. & S. 
79 ; attil. 2 B. & B. 379 ; l^ewart 
V. Onruock Insurance Co.^ 2 H. L. 
V. 159. 


(?■) Navme v. JIaddonf 9 C. B. 
30. 

0*) Roux V. Salvador^ 3 B. N. C. 
277. 

(I-) Lewis T. Rucker^ 2 Barr. 
1170 ; Navont v. Haddon, 9 0. B. 
30. 

^/) Davy V. Milford^ 15 East, 
559. 
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some remained in each^ this was held to be only a partial loss. 
The Court distinguished it from the preceding case, on the 
ground that there was a clear line to be taken; for some of 
the bundles of never came ashore (m). But the decision 
of Davy v. Milford did not turn upon that point at all, but 
upon the simple fact that some of the flax had never been 
recovered, and, therefore, had been completely lost. No 
distinction was taken between the flax in bundles, which were 
wholly lost, and that in bundles which were only partially lost. 
Indeed the distinction would have been impossible; for as the 
bundles were all broken up, there was no mode of ascertaining 
which were wholly, and which were only partially, destroyed. 
Perhaps, this is the real point of difference between Davy v. 
Milford and Hedhurg v. Pearson. In both, there was a total 
loss of part of the property, which gave the insured a pvim^ 
facie claim for reimbursement; but in the latter instance the 
insurer was able to bring the loss ivitliin the exception of the 
policy, which in the former he could not. Davy v. Milford 
seems to have been rather a stumhliiig-bloek to the Bench. In 
a later instan(^9i), Lord Abinger is made to distinguish it on 
the ground, that “ it was a [mlicy of insurance upon sugar, 
where each hogshead was separately valued and insured ; and 
therefore, a loss of one was properly held to be a total loss of 
that hogshead.** All oPwliich is mere fiction. • 

3. The preceding remarks have ^necessarily invcjved a 

statement of the eases in which only# a partial loss can be 
claimed. It is only important to a<ld that a total loss may be 
changed into a partial one by matter subsefpient; as where a 
total loss has occurred by capture, or in case of freight by 
embargo, which by recapture or removal of the embargo has 
been changed into a partial loss, in consccpiencc of salvage and 
other charges ; imless the ship, by reason of the capture 
and resulting loss and charge, is so valueless as, per se, to 
justify abandonment (o). And it makes no difference that 
notice of abandonment was given, before the circumstances 
which turned it from a total into a partial loss were ascer- 
tained (jp). Even though at that time nothinj^ had occurred 
to alter the character of the loss (f/) ; uor even that the aban- 
donment has been accepted by the insurers (r). * 

4. The character of the loss being settled, the next thing 
is to ascertahi the value of the thing lost, which may be done 
cither by evidence after the loss, or by the previous agreement 


(iw) Hedhurg v. Pearton, 7 
Taunt. 154. 

(») JJtUs V. London Assurance 
Corporation^ 5 M. A W. 576. 

(o) lIoMiUon y. Mendes, 2 Burr. 
1198. 


(/i) Bainbridge v. Neilson, 10 
Bast, 329. 

(q) PaJtterson v. Ritchie^ 4 M. & 
S. 393 ; Jirotkenton v. Barber, 5 
M. k S. 418. 

(r) M*Cartkg v.Abcl,5 Kuaif'SHH. 
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of the parties. For a policy of insurance is not a perfect 
contract of indemnity. It must be taken with this qi^fica- 
tiou, that the parties may agree beforehand in determining the 
value of the subject insured by way of liquidated damages, as 
indeed they may in every other contract to indemnify (r). 
Therefore, when an insurance was made upon a ship, and 
valued ati 7i5002., and she suffered damage to her rigging and 
machinery in a storm, which could not be repaired for less 
than 10,5002., after which the ship would only have been 
worth 9000/. ; no injury was done to her hull. The assured 
were allovved to abandon and recover the whole sum (t). 

'Where there has been a total loss on all the goods, if the 
policy is a valued one, the price fixed must be taken (u). 
Modes of vainnig Where thc policy is open, the value of the goods is fixed by 
faking their invoice price at the port of lading, including 
jirciiiium of commission and insurance (t?). And, perhaps, a 
])ayment made on thc shipment of goods, as the price of the 
privilege of putting them on board, may be added to their 
value. But payments made for port charges, and other 
ineidcntal expenses at the loading port, by virtife of a charter- 
{larty of which the insurers had no knowledge, cannot be so 
a<lded («»)• 

Valuation of Where thc insurance is on freight, and thc policy is open, 

ircight. which d’arely happens, the usage, sanctioned by decision, is to 

adjust jthe payment on the gross amount of freight- payable, 
and not on the net anvunit after paying expenses (a?). 

There may be a total loss of part of the freight, if the ship 
is so daniag(*d that she cither cannot absolutely, or cannot 
without extrn\ngaiit cost, be repaired so as to bring home 
that part. But in estimating this, the cost must be calcu- 
lated with reference to the entire \nlue of ship and freight, 
not to the >aluc of the freight only (y). In such a case, of 
course, an aliquot amount of the gross freight is the measure 
of damage. 

In all cases of constnicti\c total loss, whether of ship, 
goods, or freight, the insurer is entitled to the benefit of ^1 
. that is made, out of thc subject matter after the injury, as 
salvage (^). 

The net salvage is that which remains afler the expense of 
saving it, which must therefore be made good to the owner 

(^») Per Patteson, .T., Irving v. (if) Winter v. ffaldimand, 2 
Manning, 1 H. h. C. 287 ; affg. B. k Ad. 649. 

S. C., t 0. B. 168, 2 0, B. 784. {x) Palmer v. Blackhnm, 1 

(0 hvingy. Manning ; Allen y. Bingh. 61. 

Sugrw, 8 B. & 0. 661. (y) Mote v. Smith, 9 C. B. 104, 

(v) Letris v. Hwker, 2 Burr. 108. 

1171 ; irving v. Manning, 1 0. B. (a) Poux v. Salvador, 3 B. N. C. 
168; 2 0. B. 784 ; 6 0. B. 391. 281, 288; Greeny, BoyalExduLnge 

{v) Cther V. Iloble, 12 East, 639. Assurance Co., 6 Taunt. 72. 
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bj the underwriters who benefit by it« in their respective pro- 
portions (a). 

Where there is a policy of insurance on the freight of a 
specific cargo, if the captain, being driven back and unable to 
proceed wi& the original cargo, was yet able to proceed with 
a less cargo, on less freight, the underwriters are entitled to 
the benefit of this (6). 


Where the loss is partial in the case of a ship, the question Vainnttfin 
is, to what extent has she been injured by the accident ? 

What was her difference in value before and after it ? An 


obvious mode of ascertaining this is, by finding out what 
has been properly and prudently incurred in repairing the 
damage (e). If, however, the ship has been sold without 
repairs, under circumstances which do not entitle the owner 
to claim for a total loss, no allowance can be made for repair^ 
which have not been effected, unless the ship sold for less in 
consequence of not being repaired. If she did, such difference 
of price would be the result of the peril insured, and of this 
difference the cost of repairs would be the measure. A ship 
met with a collision, returned to port, and was repaired. On 
setting out again it was discovered that she still leaked, and 
she returned again, and was again examiiiAl, and fur that 
purpose stripped of her lower strake of wales. In consequence*' 
of tlie misconduct of thf- surveyors in not replacing her wales, 
her lower timbers decayed so rapidly by heat and ra^n, that 
it finally became useless to repair her, 4 ind she was sold to be 
broken up. This, of course, could not be claimed for as a 
total loss, the proximate cause of the injury not being a peril 
insured against. Tlie plaintiff, however, claimed to recover 
what would have been the cost of replacing the wales (which 
had not been rcjdaced) as a partial loss. Held, that if he 
could have shown that he was about to refit the vessel to put 
her into the state of a sailing ship, and that he meant to sell 
her as a sailing ship, that would have been one of the expenses 
which he must have insisted on. His mea.sure of damage 
would then have been the expense of replacing the wales, or 
the difference in value between the ship so disrpantled of her 
wales, and the ship with the wales put up again. But as she 
was sold avowedly to be broken up, and as for that purpose 
she would have fetched no more if the repairs had been exe- 
cuted, no allowance could be made on account of them (d). 

As, however, it would be unfair that the underwriters should New for old. 
pay the entire cost of repairs, while the owner is put in a 
better position than before by the substitution of new materials 


(а) Sharpe v. Okidstone, 7 East, 
24. 

(б) Green V. Roifal Baxhange As- 
surance Co., 6 Taunt. 68, 72. 


(c) Steieart v. SCeele, 5 Sco. N. B. 
927. 

(d) Sfewartr. Steele, 5Soo. N. R. 
927. 
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for old^ a usage of subtracting onc-third of the cost on this 
account has sprung up (e). The rule, however, extends no 
further than the reason for it, and therefore where the owner 
has derived no benefit, as where the vessel was on her first 
voyage (/), or where the ship has never come intathe owner’s 
hands, being either sold or broken up (g), no such reduction 
is made. 

Where there has been a partial loss upon goods, if the 
policy is valued, the rule is as follows. As the price which 
the goods would liave fetched, if sound, at the port of 
delivery, is to the price which they do fetch being damaged, 
so is the value in the ])olicy to the amount payable as loss. 
And it makes no difierence that if they had not been damaged, 
they could have been kept and realised a much larger sum 
afterwards (A). » Where the policy is not valued, the rule is 
still the same, substituting " the invoice price plus premium 
of^nsurance and commission,’* for “ the value in the policy” (i). 
The object and effect of the rule in either case is the same, 
viz., to indemnify the assured without injustice to the insuref. 
'riie diminution in value is calculated by the relative price of 
sound and damaged goods at the port of delivery, where they 
would have to be sold; because it is their price there which 
nloiic can determine the ratio of loss. But the value in the 
policy, or the invoice price, is taken *as the standard upon 
which [my men t is to be made; because otherwise the loss to 
the insurer would dcpcnid upon something against which he 
has not insured, viz., the rise or fall of the market. 

There can only he a partial loss of freight, as distinguished 
from a total loss of part of the freight, by reason of expenses 
incurred in preserving it(y); these, of course, create no diffi- 
culty in estimating. A shipowner on an insurance of freight, 
may recover for the profits which he would have made by 
carrying his own goods; for these profits are of the same 
nature, whether he carries his own goods or those of another (^). 

The extent of damages to which the underwriters are liable 
may sonietiiiies be veiy difficult to ascertain; as, for instance, 
w here a certain injury has happened from a cause insured 
against, and afterwards a fresh injury, which is not insured 
against, occurs, and no examination has taken place in the 
meantime; the case, however, must still be left to the juiy. 


(t) Poingdafre v. Royal Ex- 
change Atiurance Co, B. & Mood. 
a78. 

(/) Fanrickv, RolnHSon^ 3 0 . & 
P. 323 ; Pirie ▼. Steele, 8 C. & P. 
200 . 

(i;) l>a Coda v. Xewnham 2 T. 
R. 407 ; Stewart v. iMctle, tibi eujK 


{h) Lewis V. Ruder, 2 Burr. 
1167. 

(t) Ushers. Noble, 12 East, 646i 
IPIii^tron V. Coombe, 3 Taunt. 
162. • 

{j) Most V. Smith, 9 0. B. 103. 
RUni v. Flcmyng, 1 B. & Ad. 
45,‘ 



Marine Insurance, 


180 


and the apparent impossibility of arriving at a conclusion is 
no ground for directing nominal damages (1), 

It seems by no means settled whether fa^ents and 
charges incurred for the preservation of the vessel, cargo, and 
freight, are recoverable as average loss, or under the clause 
for “ suing, ^labouring, and travelling*’ (m). Such expenses 
can be recovered, though incurred before a total loss arising 
from a cause for which the insurers are not liable (n) ; and 
though they make the total amount greater than the suh< 
scription of the underwriter (o). We have seen that two-thirds 
only of those incurred in repairing the vessel can under cer- 
tain circumstances be set u]) (p). The charge for provisions 
and wages, where a ship is detained by an embargo, fall upon 
the owner, and are borne by the freight (q ) ; these, therefore, 
are not recoverable from the insurer of the ship (r) unless it 
has been abandoned to him, and then as h*c stands in the 
place of the owner, he must bear them («). 

A claim against the insurers may also arise out of any 
contribution, which th(? insured has been forced to inak(% in 
respect of an average loss. Tliey are not bound, however, to 
reimburse to him the full amount of his contribution, b»it 
only that proj)ortion of it which the value of his interest ns 
insured bears to its value as estimated for the purposes of, 
contribution ; or to ju\t the same thing in anotlier way, the’ 
owner of the goods (as one of the parties to the contrn)ution) 
has to pay in contribution (suppose) W) per cent, on their con- 
tributory value; but the underwriter •lias only to pay to the 
owner of the goods (as his assured) 10 per cent, on their value 
in the policy. Therefore, if the contributory value of the 
goods be 1500^., and they are only insured for .500^.; the 
owner will have to pjiy 1 50^. contribution, but he can only 
recover .50^. of this from the insurer (i). 

Where the adjustment of the average loss has been settled 
in a foreign port, on principles diifcrent from those which 
would have been acted upon in England, the underwriter is 
bound by such adjustment, wlicn rightly settled according to 
the laws and usages of the place where it is made, and could 
have been enforced (u). But in the absence* of clear proof* 


(1) Hare v. Travis^ 7 B. & C. 
14 ; Knighiv, Faith, 15 Q. B. 670. 

(i^) Livie V. Jamon, 12 East, 
648 ; Le Ckeminanl v. Ptaraon, 4 
Taunt. 380; Steicart v. Stede, 5 
Soo. N. K. 027, in which the latter 
Opinion seems rather to prevail ; 
Ha Casta v. Newnham, 2 T. E. 407, 
in &v(mr of the former. 

{n) LivUv.Janson, 12 Bast, 048. 
(o) he Chminawt v. Pearson, 4 
Taunt. 367. 


(p) Ante, p. 18/. 

{q) Da Costa v« Newnttam, 2 
T. 11. 414. 

(r) Eiocr v. Fobertson, 1 T. R. 
127. 

(a) Thompson v. Foweroft, 4 
£a^ 34. 

{t) 2 Amould Ins. 950. 

(tt) Walpole V. Ewer, Park Ins. 
808 ; Marsh v. Cazalet, iMd, 900, 
8 ed. ; see the American Oases, 2 
Phill. 16.5. 
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tfifit the tiiege of the coantiy is such, the underwriter is 
not^ound, unless the loss would be an average one in the 
country where the polW is mede; and the mere recital of the 
law on the fhee of the mreign decree, assuming the supposed 
usage as its foundation, is not proof enough (e). 

Int4>re8t As to interest under stat. "'S & 4 W. IV., c.^42, see ants 

Tit. Interest ( (I?) . Independently of this statute, interest can- 
not he recovered as a matter of right (x). 

General arenigo. HI* It uow remains to give a brief sketch of the doctrine 
of General Average, so far as it is connected with the ques- 
tion of damages. 

A general average loss is defined to be a loss arising out 
of extraordinary sacrifices voluntarily made, or extraordinary 
expenses necessarily incurred, for the joint benefit of ship and 
cargo. Wliere such a loss has taken place in a sea adventure, 
all the parties engaged in it arc bound to make good the loss 
incurred by one or more of their co-adventurers, by reason of 
such sacrifice or expense (y). 

It does not come within the scope of this work to examine 
the cases in which this claim arises, nor to enquire when the 
loss may be subject of contribution, and when it must be 
borne by the shipowner. These questions fall strictly within 
..the law of shipping and insurance, and will be found amply 
discussed in every treatise upon the |:u)int. Supposing, how- 
ever, a claim for general average contribution to be esta- 
blished, it will then be^ necessary, with a view to damages, to 
ascertain, First, what is the fund from which contribution is 
to be made ; Second, what are the principles upon which that 
contribution is to be calculated. These two heads will esta- 
blish the amount of coittribution to which the party suffering 
is entitled. 


Sourooa of 
oontribiition. 


I. The ship and freight always contribute (ar). And all 
goods carried Ibr traffic, whether they pay freight or not, and 
whether they belong to nierchauts, passengers, owners, or 
masters (a). And such ^ds pay according to value not 
weight; for the contribution is made not on account of the 
incumbrance to the ship, but of the safety obtained. There- 
fore, in this country bullion and jewels contribute according to 
their full value (6). But gold or silver, jewels, precious 'stones, 
or other articles of value, do not contribute when carried about 
the person, or forming part of the wearing apparel, nor does 
the luggage of passengers (c). Deck goods contribute, though 


(r) Potwr V. WkUmore. 4 M. & 
a 141; 2 Am. 946. 

(w) P. 74. 

(») Kingston v. M^InioA, 1 
Gamp. 418. 

(y) Am. 877. 


( 2 ) Abbott Ship., 8 od. 508. 

(a) Abbott Ship. 502 ; Broien v* 
Stajfdeton, 4 Bing. 119. 

(5) Abb. ubi sup, ; I Magens, 
62, 63. 

(e) Am. 919 ; Abb. 608! 
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dievare in general not contributed for(d). Prorisions and 
warlike stores do not contribute («)» although if cast over- 
board their amount is refunded. The reason or this is stated 
to be, that these articles themselves are the means of preserv- 
ing and benefiting the whole. But this reason might with 
equal propriety be applied to idl the ship’s furniture. The 
true reason appears to be, that provisions, being destined to 
be consumed during the voyage, belong to wear and tear. 

The exception, however, only extends to what is meant to be 
used during the passage, aud not to such provisions as may 
be shipped on freight (/). Goods carried by mariners on 
their own account contribute, unless perhaps when the per- 
mission of carrying a certain quantity is granted to them in 
lieu of wages {g). 

Mariners do not contribute for their w'agcs, except in the 
single instance of the ransom of the ship. In that case they 
are required to contri))ute, in order to encourage resistance (^). 

Ransom is now prohibited by statute (t), but only in the case 
of enemies. It is still lawful when the vessel has fallen into 
the hands of pirates or other plunderers (y). 

That which has been sacrificed contributes, in general ThinR^aooriflcod 
average, equally with that which has been saved. Otherwise ‘’*”*^*^* 
the owner, receiving their total value, would suffer no loss by „ 
the sacrifice, while the 4)ther owners w'ould. Not oidy goods 
jettisoned, but those which have been sold for the benefit of 
ship and cargo, contribute, for theymre equally confributed 
for; and the same is the rule as to th^ freight, which would 
have been payable in respect of them ; for it is also contributed 
for, and must therefore take its share in the entire loss {k). 

Nothing of course contributes which has not been exposed Only |ifoi»orty 
to the risk; because if it was never placed in jeopardy, it was cJutribute»r*"'^ 
not saved by the loss, and cannot be liable to make it good. 

Therefore, neither goods landed, nor .sold for tlig necessities of 
the ship before jettison, nor those taken on board afterwards, 
contribute (Q. Nor do goods which have been jettisoned 
themselves contribute for any subsequent disaster, nor does 
the owner of goods jettisoned, who recovers them after a 
second jettison, contribute towards such subseqftent loss (m). 

Freight, in order to be contributory at all, mu^t have been Freiffhtwhen 
pending at the time of the sacrifice. If the cargo, or part of it, 

(d) Stevens, 210; (Am. ed. c. 160, m. 84, 35; 45(1. HI. c. 

Phai.;) Am. 919. 72, 88. 16, 17. 

(e) Brown v. ^apLetont 4 Bingh. <j) Am. 916. 

119, (Je) Am. 918; Stevens, Av. 61, 

if) Beneck^, 807. 6 ed. ; Abb. 505. 

ig) Beneek4^ 808. it) Am. 917. 

(A) Abb. 504; Beoeck4, .808. (m) Am. 918; Beneck6^ 182. 

(0 22 a. m. e. 26 ; 48 Q. III. 
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has been delivered before the average loss, the freight due in 
respect of it does not eontributo, nor does freight paid in 
advance (n). Where a ship was chartered for an entire voyage 
out and home, under a stipulation that no freight was to be 
paid for the home voyage, unless both were performed safely, 
and a general average loss ooeurred on the out voyage; it was 
held that the freight home should contribute, on the ground 
that it was one entire sum (o). But this decision has been 
doubted by Beneck(?(p), who thinks that the freight ought 
to have been apjmrtioned with a view to contribution, and 
that each voyage should bear its own loss {q). 

Valuation oi H. The principles upon which the contribution is to be 

made must depend upon two points: First, the mode of esti- 
mating the loss incurred; Secondly, that of estimating the 
value of the property sa\ed. 

oi (foods * 1. As to gobds; this will depend U 2 )on the plaee where the 

adjustment is effected. If at the port of starting, the value 
will be the price of the goods, inerpased by the shipping 
charges and insurance, if the goods cannot be replaced (a^. 
If they can be replaced, their cost price and charges without 
insurance, which will be saved (&). Where the adjustment 
takes place at an intermediate port, |^r at the port of desti- 
, nation, they arc taken at the net value they would have sold 
' for there, deducting freight, duty, and landing expenses {t). 

Dodiutionioi If, however, the rest of the goods saved have been damaged 

Iniury’!** the' same accident as that which caused the jettison, or by 

a suhsc(|uent disaster; it may be presumed, that if the goods 
oast away had remained on board, they would have met a 
similar late. Tlieir value must be estimated, as if they had 
arrived at the port of a^ljustment in a state of as great damage 
as the rest of the cargo (u). And if liable to leakage, or 
breakage, a similar deduction ought to be made on that 
account (t>). ^f the goods jettisoned are recovered before 
adjustment, Uic loss is estimated by adding the amount of 
damage they have sustained to the expenses of recovering 
them (*c). 

lowoN. Ac Where jewels or otlicr articles of great value are designated 

" in the bills of lading as of inferior vidue, they are allowed for 
at the value stated. But articles of this nature in passenTOra' 
trunks are allowed for at their real value, because no bi£ of 
laduig arc signed for such goods (.v). 

(n) Am. 937 ; Boneckd, 314. Tudor^ t. Mcuomber, 4 Pick. 84 ; 

(o) WiUiavM t. London AmuT’ 2 Phill. 131. 

ance Co., 1 M. & 8. 818. (a) Beneck4, 288. 

ip) 315. (/) Am. 929 ; BeneckA 288, 289. 

iq) See 2 Phill. 142, As to cases (a) BeneckA, 290 ; Am. 980. 

where a ship is cliarteied fbr sue- (v) 2 Phi]|. 131. 

cessiTe ports. (tr) Am. 980 ; 2 PhUl. 184. 

(i*) SteneokA 289 , Am. 929 ; (x) BemeokA ^4. 
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As a general rule> goods taken on deck arc not contributed 
for if lost {g). But where an established usage to carry goods 
in this manner is proved, they may be contributed for; as for 
instance timber, or pigs carried between Waterford and 
London (z). 

The amount payable for freight of goods jettisoned is cal- 
culated at the gross amount they would have earned if 
saved (a). But if part of the goods saved by the jettison 
al^ afterwards lost, it must be presumed that a similar portion 
of those cast away would have been lost also, and freight 
can only be allowed on the residue (6). 

Damages done to the ship in such a manner as to form a 
general average loss, may amount to a partial injury, or a 
total destruction. In the former case, the measure of indem- 
nity is the cost of repair, deducting one-third for old (c).^ 
In the latter case, it was, however, contended that no contri- 
bution at all should take place. It was argued that wfiere the 
destruction of the vessel, by running her aground, suppose, 
became absolutely necessary, it was no longer such a voluntary 
act as w'oidd constitute an average loss. Tluit if it was not 
absolutely necessary, it was merely n gratuitous damage. The 
contrary doctrine, however, has l)ecn established in America, 
on the ground that such an act, though morally speaking 
necessary, involves a suiHcient evcrcise of choice and volition 
to render it voluntary; and tliat the owner ought not to be 
deprived of all recompense, b(»cnuse if ffr(‘ater loss has haj>- 
pened than was perhaps anticipated (S). ^fhe measure of 
adjustment in this case is the value the ship would have been 
to the owner, if he could have had her in security at the 
moment of the loss, and the gross freight whicli she would 
have earned (c). 

When goods are sold to raise money for the repairs of tlie 
ship, the loss in general falls wholly on the M])owner, and 
is not the subject of contribution ; for the owner of the shi]) 
undertakes to have the ship fit to perform her voyage, and 
any expenses incurred for this purpose must be borne by 
him (/). The contrary, however, will be the cose where 
they have been sold to effect repairs, which arise out of what 
was itself a general average loss. In such a casa they must 
be contributed for according to the price they would have 
fetched at their port of destination, subtracting freight, duty. 


(y) Boss ▼. Theaiie ; BackluiUM 
F. Bipley, Park las. 25. 

( 2 ) Oould y.Oliver, 4 B. N. C.134; 
Milward ▼. ffibhertj 3 Q. B. 120. 
(a) Ara. 931. 

\b) Beneck6, 291. 

(c) BeneckA 294 ; Abb. 504. 

{d) Columbian Inmrance Co. v. 


AshJby, 13 Peters, 331 ; 3 Kent 
Comm. 239. 

(e) Ibid. ; Arn. 931. 

(/) Pvwdl V. Gudyeout 5 III. k 
S. 431, 437 ; Duncan v. Bcncon^ 
1 Bxch. 537; aflfd. 3 Bxch. 64 i; 
JlaU&t v. Wiyram^ 9 C. B. 580 ; 
Aikinton v. Stephens, 7 Bxch. 567. 
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and landing expenses (g). The same questions as to the 
different mode of valuation arise in this case, as in that of 
goods sold by the master, for which the shipowner alone is 
answerable [K ) ; and the same solution seems to be applicable. 
Mr. Anioidd has no doubt that goods sold in this manner 
ought to. be paid for, whether the ship arrives in safety or 
not ; and distiiigiiislies the case from that of jettison, on the 
ground tliat a debt is contracted by the sale, which is un- 
affected by the result of the adventure to wdiich the money 
was applied (i). 

Where money is raised for the general safety, and not 
merely to enable the shipowner to carry out his own contract, 
it must also bo replaced by general contribution ; with all 
attendant e.xpcnscs, such as charg(‘s incurred in drawing, 
interest whetluT ordinary or marine, and loss in the ex- 
change (j). 

2. The broad principle upon which the property saved is 
estimated is, that the value of the proj)erty to its owners, 
as saved by the sacrifice or the expenditure, is the value upon 
which it ought to contribute towards making good the 
loss (A;). As the adjustment is generally made at the port of 
discharge, this is, in most cases, their net value in the state 
ill which they come into their owners’ hands at the ])ort of 
destination (/). , 

When the ship is sold, the price of course determines her 
value (m). If not, her value is ascertained by taking her 
value at starting, and subtracting from it, 1st. The provisions 
and ston*s expended ; 2nd. Any partial loss she has sustained 
up to the time of adjustment (n) ; .*5rd. Natural wear and tear 
of voyage, unless iitiade good by the repair of a particular 
daiuagi* (o) ; tth. Perhaps any suhseipient general average 
losses to which she has had to contribute (/>). To this result, 
liow'cver, nuiH he added again tlie nnioiint paid to the ship 
as eontrilmtion on account of general average loss to her- 
self (ly), Tho sum so found will he tlie Aulue at which she is 
to eoiitrilnite. 

Goods contribute on their actual net value, that is, on their 
market price at the port of adjustmeut, free of all charges 
for freight, duty, and lauding expenses (r). When part of 
the goods are sold for money with a discount, and part on 
credit, by which a higher price is obtained ; the usual dis- 


{;/) Arn. 931 ; 2 PhiU. 129 ; {m) Am. 934, n. K ; /if 11 v. 

Bt'iiocke, 274. Smithy 2 Johns. 98. 

(/o ji. 2 riiUl. 129. {n) Am. 93.*). 

{i) Atiu [>*2i ; Poutif V. (ruti^toHf («) Henecke, 312. 

5 M. & S, 431. {p) Arn. 936, n. o. 

(;) Arn. 932; Benccke, 250. <v) Arn. 936; Bencokc. 311. 

{k) Arn. 932. w*) Arn. 940. 

(/) Arn. 933. 
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count and guarantee must also be deducted from the latter 
portion of their price. No deduction, however, is to be made 
for insurance premium, because it forms part of the prime 
cost, and its payment does not depend upon the future fate 
of the goods ; nor for commission, because all parties arc to 
be treated alike, whether the goods go into the hands of their 
proprietors, or of a commission agent (s). 

Tlie shipowner saves by the measure taken for the general 
benefit, so much of the freight as he finally receives from it; 
deducting that part of the wages which remained unpaid at 
the time of the accident, and <lcducting also those port and 
other charges which he would not have paid if the vessel had 
been lost, lliis is consequently the amount for which the 
freight ought to contribute. Wages paid in advance ought 
not to be deducted ; for tliese advances cannot J)e considered, 
as diminishing the freight save<l, with which they stand in no 
connection whatever (t). No contribution is due from freight, 
when, owing to the length of the voyage or other causes, it 
is entirely (tonsurned by the wages, for its contributory value 
is only its excess over wages. On the same principle, when 
a ship is disabled, and a cargo sent home in a second, the 
excess of freight for the entire voyage over that paid to 
the substituted ship, alone forms the contributory value of 
freight (u). 

The application of these priuci[»les will he best shown by 
an example of an adjustment, borrowwl from Arnould on 
Insurance : 


VALUATION OF LosSF.S. 

Goods of A. jettisoned . . . .£500 

Damage to goods of B. by tbo 

jettison 200 

Freight of A’s. go«.Ml.s jt?tti- 

suiicd 100 

Prico of new cable, .aiu-Iior, 
and nia.st . . . i'JiOO 

Deduct 4 new f«»r <»ld . 100 

. 200 

Exjxinfic of bringing shij) off 
tho . . ... 50 

Pilotage, and oxiKjrido.s <»f going 
into and out of ]iort to refit 100 


Expenses there 2.5 

Adjusting average .... 4 

l* 08 tagc 1 

Total amount of losses to be 
contributes! fs>r . . £1180 


VALUK OF ARTICLES TO CONTRIUUTE. 

Goo<Ih of Ji, jottiaoned . ^500 
Net value of gotKls <*f B. dc- ^ 
ducting freight and cliarges 1 000 
Ditto of goods of ( * . . , 500 

„ „ D 2000 

„ „ K. . . . 5000 

V:ilue of ship, deducting 
wear and tear, amount of 
]i:irticu].ar average loss, 

8i<ircs anti provisionH . . 2000 

(’Icar freight, di^uctirig 

wages 800 


Tiital coniributtiry value £11,800 


Ilcnce each person contributes 1 0 per cent, of the value 


(s) Beneck6, 301. (w) Am. 939; SearU\. Scovell, 

Beneek6, 313. 4 Johns. 218. 


Freight, 


Examplo of 
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of his property, and receives the amount of loss he has 
suffered. 


The shipowners contribute 
Are to be paid . 
Actually receire 
A. contributes . 

* Is to be paid . ' 
Actually receives 
n. contributes 
Is to be iiaid 
Actually receives . 


£280 


480 

£200 

60 


500 

450 

100 


200 

100 


£750 


C. 1 r 50 

D. } receive nothing, and contribute severally . < 200 

K. J ^ L 500 


760 


This amount equals the amount to be actually received, 
and must be paid to the persons entitled in rateable pro- 
portions. 

The foregoing observations upon Marine Insurance and 
Average present only a very meagre sketch of the law of 
damages arising out of those branches. The whole subject, 
however, has been so exhaustively treated in various well- 
known books, that I thought it r.nneeessary to go to any 
greater length. The reader can easily fill up the outline from 
the sources indicated. 
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CHAPTER XII. 

1. Ejectment. 3. Writ of Quare impedit. 

2. Writ of dower unde nihil 4. Action of Aceound. 

habeU 

The three first of these actions are the onl/ mixed action^ 
that now remain. Indeed ejectment is only such in a single 
instance. I have thrown in the action of account along with 
them, on the score of its venerable antiquity and obsoleteness^ 
and because 1 have so very little to say upon the subject. 

1. The action of ejectment has undergone curious revo- ciiau^roB in tho 
lutions since its birth. Originally, the lessee of land had no 
remedy when ejected, except on the covenant made with him . 
by his landlord. In no case could he regain poss(‘ssion of the 
land. Then the writ of quare ejecit was invented, by mcan^ of 
which he could recover the term, if otisted by his landlord, or 
any one claiming one under him. It did hot extend to strangers, 
however. Later still, the writ of ejectione firma: was devised, 
which enabled him to sue any ejector for damages, but he 
could not be replaced in possession of the soil liy m^s of 
it. Finally, it became settled, ajiparently about the time of 
Henry VII. (a), that restitution of the land could be eilforced 
in this manner. The action of ejectment, while retaining its 
form as a personal action, became, thenceforward, substantially, 
a real action. The recovery of the soil alone was sought for, and 
only nominal damages were given (6). By the recent Common 
Law Procedure Act, 1852, it has lost even the disguise of an 
action of trespass, and has become avowedly a%riere issue to 
try the right to the soil. The judgment is to recover pos- 
session of the land, without any mention of damages (c). 

This constitutes it strictly a real action. In one case, how- Mome pmAtn 
ever, it becomes a mixed action, from the possibility of 
recovering damages. This occurs in ejectment by lanalord 
against tenant, when it is enacted, that whenever it shall ' 
appear at the trial that the tenant or his attorney were 

(a) Pitz. N. B. 505. (6) See Adams, Bjoct. 1—7. 

(c) Sche<1. A. 13—17. 
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served with due notice of trial, the claimant may be per- 
mitted, after his right is established, to give evidence of the 
mesne profits from the expiration of the tenant’s interest 
down to the time of verdict, or some time preceding to be spe- 
cially mentioned (d). And they may be recovered, though no 
notice is taken of them in the writ or issue. In fact it is to 
be considered that a claim for mesne profits is included in all 
actions under this section (e). As to damages in respect of 
mesne profits, seejpo^t, Ch. 14. 

Writ of dower. 2. Both the wnt of right of dower and of dower unde nihU 

hahet are preserved by 3 & 4 W. IV. c. 27, s. 36; but in the 
former writ iio damage can be recovered (/). In the latter, 
they are given by the statute of Merton, 20 Hen. III. c. 1, by 
which it is enacted, “ That if widows, after the death of their 
husbands, are deforced of their dowers, and cannot have their 
dowers without plea, they that be convicted of such deforce- 
ment shall yield damages to the same widows, that is to say, 
the value of the whole dower to them belonging, from the 
time of the death of their husbands unto the day that the 
said widows by judgment of our Court have recovered seisin 
of their dowers.” 

This statute does not apply where the wife has dower 
. assigned to her in Chancery, for the words of the statute are, 
Oomand « ct vulucc per placitum rccuperavcijnt” (^). And, for the 

nooosaary. sanje rcason, the widow must make a demand of her dower, 

for otherwise the heir • may plead that he has been always 
ready, and yet is, to 'render dower, and the demandant will 
lose the mean value and damages (/(). But where the heir 
pleads tout temps prist with success, the demandant shall 
recover dainagcs from the teste of the original to the exe- 
cution of the writ of inquiry (t). But a demand is only 
necessary where this plea can be set up; and where it is not 
pleaded, damages are recovered from the death of the hus- 
band, and not from the time of suing out the writ (y). 

Amount of The wife shall only recover damages when her husband died 

seised, that is seised of the freehold and inheritance (^'). And 
this must be expressly so alleged (1), But where the husband 
has made a lease for years reserving rent, the wife shall re- 
cover the tliird part of the reversion with the third part of 
the rent and damages (m). And damages in such a case are 
according to the value, not of the land, but of the rent (n). 

(<2) 16 & 16 Viot. c. 76, 8. 214. Hardw. 19 ; A'ewf v. Kent;^ Bam. 

(«) V. Tftt, 9 Exeb. 307. B. R. 357. 

(/) 1 Inst. 82 b. {h) 1 Inst. 32 b. 

id) 1 Inst. 33 A. (0 V. /one8, 2 C. & J. 

(A) 1 Inst. 32 b. 601. 

(i) Park. Dower, 303. (m) 1 Inst. 32 b. 

O') Ikbsm T. Z>o6«o«i, Ca. t. (n) Hargr. Co. Litt. 32 b. n. 5. 
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Hence, if the rent was only a nominal one, only nominal 
damages can be obtained. Accordingly, where a testator de- 
vised that his executors should pay debts and legacies out of 
the rents and profits of his real estate, and when the debts 
and legacies were paid, devised it to his son, who died 
before the debts were paid, and before he had possession ; 
the sou’s widow recovered her dower and damages. It was 
held that she could not count the value of the estate from 
her husband’s death, but from the time the debts were paid, 
and the trusts performed (o). And in another case, where 
the jury had assessed damages to the amount of the entire 
value of the land from the death of the husband, the inquisi- 
tion was set aside, the Court being of opinion that a deduction 
ought to be made for land-tax, repairs, and chief rents (/>). 

In the same case, the Court decided that damages ought 
not to be given to the day of the inquisition* but only tef 
tlie day of awarding the writ of inquiry (q). This opinion, 
however, has since been overruled, and it is now settled that 
damages may be given up to the time of the inquisition, 
where the widow has not yet obtained possession, or up to 
such latter time where she has (r). 

Where the heir dies after judgment against him, and before 
assessment of damages, the widow cannot have a scire facias 
to recover these damage^ against his heir, or the alienee, if 
the land has been sold; because the statute gives damages 
Hgfdnst deforciatores, that is, expcllers by force; and ficither 
the alienee nor the heir of the heir are hi that case (j?). And 
so in the converse case, when the widow dies after judgment, 
and before execution of the writ of inquiry, the executor 
cannot recover damages. If they had .been ascertained upon 
the writ of inquiry, and judgment thereupon in her lifetime, 
they had then vested in the demandant as a debt, and the 
executor should have had them; but she dying before the 
final judgment, and when the damages were due to her only 
by way of satisfaction for an injury, which is in the nature of 
a trespass, and the writ of iiiquii^ being in the nature of a 
personal action for them, it dies with the person (t). 

No arrears of dower, nor any damages on aceount of such 
arrears, shall be recoverable for more than six years (u). 

3. Previous to the stat. 2 Westm, II. c. 5 (r), the plaintiff 


(o) ffUchins v. Ilitchins, 2 

Vem. 404. 

(/)) Penrice v. Penrice^ Barnes, 
C. P. 234. 

{q) Penrice v. Penrice, uhi 
sup. 

(r) Thynne v. Thynne, Horgr. 
Co. Liu. 32 b. n. 4 ; WtUkcr v. 


Nevdf 1 Leon. 56 ; /ones v. Jones, 
2 C. & J. 1501. 

(s) Aleworth v. Roberts, 1 Lev. 
38. 

<0 Mordant v. Thorold, 3 Lev. 
275 ; 1 Salk. 252, S. C. 

(it) 3 & 4 W. IV, c. 27, B. 41. 
(v) 13 Rd. 1. c. 5, 8. 3. 
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in a quare impedit recovered no damages^ lest any profit the 
patron should take should savour of simony; and this is the 
cause that the king in a qmre impedit recovers no damages, 
because he is not within the purview of this act (to). 

The above statute enacts, that from henceforth in writs 
of quare impedit damages shall be awarded, to wit, if the 
time of six months shall pa^s by the disturbance of any 
person, so that the bishop do collate to the church, and the 
true patron lose his presentation for that time, damages shall 
be awarded to two years* value of the church; and if the time 
of six months shall not pass, but the presentment be deraigned 
within the said time, then damages shall be awarded to half- 
a-year’s value of the church.** 

The value of the church, in computing damages in an action 
of quare impedit^ is always to be estimated at what the church 
"might have bden let for (x). 

If six mouths have passed since the church became void, 
and the bishop have not collated, the plaintiff in an action of 
quare impedit has an election to pray a writ to the bishop; 
in which case, as he does not lose his presentation for that 
time, he can only recover damages to the amount of half-a- 
year's value of the church; or as the right of collating has 
accrued to the bishop, he may proceed in the action, in order 
to recover damages to the amount of two years* value of the 
church; but if he elect to do the latter he loses his presenta- 
tion for that time (y). * 

If six months havb passed since the church became void, 
and the bishop have collated, yet if the incumbent be after- 
wards removed, in consequence of a judgment in an action of 
quare impedit^ damagos can only be recovered to the amount 
of a half year's value of the church; because the plaintiff does 
not in this case lose his presentation for that time (z). And 
where the plaintiff’s clerk had been admitted and inducted, 
and remained in possession for more than half-a-year, until 
he was turned out by a writ of restitution, the Court refused 
to give full damages (a). 

Damages are recoverable in an action of quare impedit 
against every disturber of the patron in his right of pre- 
senting {J))\ therefore in quare impedit against the patron 
and incumbent, where the plaintiff has recovered the advowson 
after the lapse of six months, if the incumbent has counter- 
pleaded the title of the plaintiff, the two years’ value may be 
recovered against him as well as against the patron (c). 

{fc) 2 Inst. 862. (z) 2 Inst. S63. 

(x) 2 Inst. 363. (a) of Pembroke v. Boetoch, 

iff) Ibid. Bizbap of Exeter v. Cro. Car. 174. 

Freakct 1 Lutw. 901 ; Iloit v. Hot- (6) 2 Inst. 363. 

tandf 3 ber. 59, confra. (c) 2 Inst. 363. 
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The words “six moaths** in the above statute are to be ** six months** 
understood to be six calendar months, being clearly equivalent coustruod. 
to the half-year spoken of in the same clause (d). When judg- 
ment was given within six months, but, before the writ could 
be served upon the bishop, that period had expired, upon 
which he collated by lapse, it was held that only damages for 
the half-year could be recovered (e). 

But where upon the foundation of a chaimtry the composi- 
tion was, that if the patron present not within a month the 
ordinary shall collate; in a quare impedit, brought for this 
chauntry, if the month be past, the plaintiff shall recover 
damages for two years within the equity of the statute, be- 
cause the patron in such a case loses the presentation, though 
six months have not elapsed (/). 

When the plaintiff recovered in quare impedit, and there wiicro no actual 
was no other disturbance but the presentation rff the king whd 
had revoked it, and no disturbance by the incumbent, the 
plaintiff was held not entitled to damages (^). But it was 
said by Newton, J., that a man shall recover damages in 
quare impedit where he was never disturbed; and Ashton, J., 
laid it down, that if I present and my clerk is inducted, and 
J. N. brings quare impedit against me for this, and after is 
nonsuited, 1 shall liavc damages (A). . . 

When tlic plaintiff Jirought quare impedit against the Whon two v«ara* 
bishop, and also against J. T. of the same church, and the JjJivcroSf “ 
bishop confessed the disturbance, anihJ. T. traversed the title 
of the })laiutiff, which was found for thb plaintiff; the plaintiff 
claimed a writ to the bishop, and two years* value, the six 
months having expired. Thorp, J., said, you cannot have 
the value of two years and writ to the bishop; and because 
the ordinary caunot have the lapse where he confesses the 
disturbance, it was awarded that the plaintiff shall have writ to 
the bishop, and damages of half-a-year (i). 

4. No damages arc recoverable in an action of account, where acUou of 
the defendant docs not plead, but submits to have the account 
taken (y), for the plaintiff virtually obtains damages to the 
extent of the sum found by the auditors to be in arrear, 
when the account is taken before them (h\. But where the 
defendant has pleaded to the issue, which is found against 
him, as for instance, where he denied having been the plain- 
tiff’s receiver, damages may be given against him on account 


(d) TulleU V, Winfidd, 3 Burr. 
1455. 

(e) 2 Inst. 368. 

If) 2 Inst. 362. 

(g) Br. Dam. pi. 171. 

(h) Br. Quare impedit^ pi. 83; 
citing 22 H. VI. 25. 


(i) Br. Qu. Imped, pi. 108. See 
the three last eases cited in 17 
Vin. Abr. 465—467, ed. 1748. 

ij) Br. Dam. pi. 186, 166 ; 1 
BolL Abr. 575, pi. 17, 18, 29. 

(I;) Fits. Dam. pL 19; CdUl't 
cate, 2 Leon. 230. 
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of the delay (2); and accordingly it has been said to be dear 
law, that in an account a man shall recover damages on the 
second judgment (m). But where a receiver was ordered to 
account, and wilfully lay in prison for two or three years, this 
was held not to entitle the plaintiff to recover anything for 
profits during the time he so lay (n). 

There are contradictory decisions as to whether a receiver, 
who has received goods to trade with, can be rendered liable 
fur the profits which he might have made, but did not (o). 
On principle, however, it seems that such a source of damage 
would be too speculative and remote to be allowed for. 

(l) 1 RoU. Ahr. 576, pi. 30; (n) 1 Roll. Abr. 676, pi. 31. 

Urwffn V. liarwichf Noy, 134. (o) CoUtfa case, 2 Leon. 230 ; 

(m) March. 09, pi. 171. 1 Roll Abr. 676, pi. 27, 23. 
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CHAPTER XIIL 

/. Trover. IV. Replevin. 

II. Detinue* V. Illegal distress. 

III. Trespass to goods. 

We now pass from contracts and real actions to the wide 
region of torts. Here we arc at once struck by the fact that* 
damages are no longer an invariable matter of calculation, but 
in many cases arc committed almost entirely to the discretion 
of the jury. Even here, however, as was remarked before 
{ante, p. 12), the jury are never left wholly to their own 
caprice. They are always to keep certain principles in view, 
while forming their estimate, and sometimes these principles 
can be applied with such accuracy as to make tlieir verdict a , 
mere matter of arithmetic. , 

Actions of tort comprise all injuries to property, person, or 
(;haractcr. The first class are always ^pablc of strict valu- 
ation; the second are so frequently, but not always; the third 
probably never. It will be most convenient to adopt the old 
rule of method, and proceed from that which is more certain 
to that which is less so; and as actions in respect of goods 
arc more frequent than those in respect of land, we shall begin 
with the former. 

I. One of the most ordinary actions for the recovery of Danm^osin 
goods is that of trover. The gist of this action is the wrong- £? uw 
iul conversion of the property to the defendant’s own use, 
and not, as iii trespass, the original wrongful taking (a); con- 
sequently the measure of damages is in general the value of 
the goods. The manner in which they wer^ obtained is 
immaterial. The only point of difficulty is in ascertaining 
the value, where it has varied at different times, or where any 
circumstances prevent precise proof. 

Where the article has fluctuated in price, it is by no means of caicu- 

settled in England whether it is to be estimated at its value 
at the time of conversion, or at any later time. The value of 
a bill of exchange, for instance, is perpetually changing 
according as interest accumulates upon it. In one case. Lord 

(a) Biie. Ab. Trover, A. 
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EUenborough directed that interest should onljr be allowed up 
to the time of conversion (6); but this decision wls subse- 
quently denied to be law by Abbott, C. J. (c). That was an 
action of trover for East India Company’s warrants for cotton. 
Evidence was given that at the time of the conversion the 
cotton was worth Od. per lb., but at the trial it was worth 
lOid. * He ruled that the juiy were not limited to the former 
value, saying, “ The jury may give the value at the time of 
the conversion, or at any subsequent time, at their discretion, 
because the plaintiff might have had a good opportunity of 
selling the goods if they had not been detained.” And this 
rule is fortified by the analogy of actions for not replacing 
stock, in which we have seen that the measure of damages, 
where there has been a rise in price, is not the value at the 
time it ought to have been delivered, but at the time of 
trial {d). 

In America there is as usual a conflict of law. The high 
authority of Mr. J. Kent ranks in support of the doctrine of 
Lord Tenterden. He said, in one case, Tlie value of the 
chattel at the time of the conversion is not in all cases the 
rule of damages in trover. If the thing be of a determinable 
fixed value it may be the rule; but where there is an uncer- 
tainty or fluctuation attending the value of the chattel, which 
afterwards rises in value, the plaintiff can only be indemnified 
by giving him the price of it at the time ho calls upon the 
defendant to restore i^ ; and one of the cases even carries 
down this value to tht time of trial” (e). On the other hand 
Mr. J. Story laid it down, “ that the tnie rule is the value of 
the property at the market price at the time of the con- 
version ” (/), And this is the doctrine acted upon in Massa- 
chusetts {g). Mr. Sedgwicke takes the same view, “ unless 
the [daintiff has been deprived of some particular use of his 
projierty, of which the other party was apprised, and which 
he may* be thus said to have directly prevented ” (/&). 

It IS evident that the decisions in Mercer v. Jones and 
Greening v. Wilkinson, cited above, are not so completely the 
converse of each other, as that one must necessarily be right 
liecause the other is wrong. Whatever the rule may be in 
the case of goods, whose price has changed since the con- 
version, I conceive that damages in trover for a bill of 
exchange should always include interest up to the time of 
verdict, if the bill itself bore interest. Tliere is no real 


(6) Mereer v. Jones, 3 Campb. 
477. 

(r) Orsenmg v. TFi£h*iMon, 1 C. 
& P. 625. 

(fi) Soo ante, p. 83. 

(f) Cortdyou v. Laming, 2 


Caines, 200 ; West v. WaUworth, 
S Cowen, 82. 

(/) Watt V. Potter, 2Maaon, 76. 
(g) Kennedy v. WhUweU, 4 
Pick. 466. 

(A) Sedg. Dam. 505. 
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analogy^tween the increase in value of a bill, from the 
accumulation of interest upon it, and the increase in value of 
goods, from a rise in their price. The former increase is 
merely a compensation for the loss undergone by delay in the 
payment of the debt which the bill represents. The latter 
increase is simply a gratuitous and accidental bonus, obtained 
by the holder of the goods; consequently, if, in trover for 
goods, damages were fixed at the time of their conversion, 
although their rightful owner might be deprived of a profit, 
still it would be a profit which he might never have acquired, 
and for which he gave no consideration; which was not, in 
fact, part of his contract in purchasing the goods. On the 
other hand, if ^he same rule were adopted in trover for a bill, 
the plaintiff would be deprived of all interest on his debt from 
the time of conversion up to the time of trial; he would be 
put in a worse position than he could possibly have been in^ 
had the wrongful act never been committed; and his loss 
would be one against which he had expressly contracted when 
taking the bill, and which must have been contcjnplated by 
the party who appropriated it. 

I am not aw'arc of any case directly affirming or denying 
the authority of Greening v. Wilkit^on. The question of 
damages in trover arose again in a modern case, under the, 
following circumstancea. The master of a ship, which was 
disabled so as to be unable to carry on its cargo, sold it at 
Bahia. The shipowner tendered the price for which the goods 
sold, minus general average and other expenses, to their owner 
who brought trover.* The goods had sold very low, and the 
jury were directed to give as damages, not the price for which 
they had sold, but the invoice ])rice, and the amount ]mid for 
freight, Wilde, C. J., said, The question for the jury was, 
what was the amount of damage the plaintiff had sustained 
by the unauthorised sale of the salt at Bahia. They found 
that the value of the salt to the plaintiff at the time of the 
sale was the invoice price, and the freight paid for carriage. 
I cannot say that they have done wrong. As far as the 
defendants are concerned it meets the justice of the case, and 
indeed it hardly amounts to an indemnity to the plaintiff, for 
he loses the interest of his money.*’ Cresswell, J., said, “ I 
do not see how else they could estimate the value of the goods 
to the shipper than by taking the last price, and adding the 
expense incurred in getting the goods towards the merchant. 
What the cargo fetched by a forced sale at Bahia clearly was 
no fair test. The plaintiff did not want the goods there” («)• 
The reader, in considering this case, will do well to distinguish 
between the value of goods, and their selling price. The two 


(i) E^nk V. Nuttiiuj, 7 C. B. 797, 809, 811. 
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are only identical when the owner is under a nece8sitj| to sell ; 
or, at all events, anxious to do so. In the present instance, 
the Court evidently wished to give their value at the time they 
were sold. But their price at Bahia was no more a criterion 
of this value, than the price which a carrier could obtain at a 
roadside public-house for a case of jewels, would be a criterion 
of t/ieir Value, in an action of trover against him. It does not 
appear what the value of the goods was at the time of trial, 
and no point was made to raise the question. The decision 
seems, hpwever, by implication, to exclude such a measure, 
and to favour the view taken by Mr. Sedgwicke, viz., that the 
price for which goods might have been sold is a matter of 
speculative damage, and ought not to be allowed for. 

This doctrine seems also to be strongly confirmed by the 
language of the legislature. The act (j) which allows interest 
tn actions of trover and trespass, states that it is to be given 

over and above the value of the goods at the time of the 
conversion/* or seizure. This clearly assumes that the con- 
version is the time in reference to which they are to be valued, 
and not any subsequent period. 

Of course instances might occur in which goods were in- 
tended not for mere sale, but for some special purpose, which 
has been frustrated by their conversion. Loss arising in this 
manner might, it is apprehended, be recovered as special 
damage, and ought to be so laid. This point will be the sub- 
ject of discussion later in the present chapter. 

The same distinction alluded to above, as to whether a 
plaintiff was, or was not, forced to sell, 4ias been relied on as 
affecting the damages in a different class of cases. 1 refer to 
those in which the conversion has been followed by a sale; 
and the attempt has been to make the selling price conclusive 
as to the value of the property. 

Where goods have been seized and sold after a bankruptcy 
by some person who fails to maintain title* to them, if the sale 
has been bond fde, the assignees are only entitled to « the 
amount produced by it, and not to the full value of the goods. 
For' they were themselves bound to sell (A?), and in such a 
case, where thh action is against the sheriff, the jury may, if 
they think fit, deduct from the damage his expenses in selling. 
For the assignees would, in any case, have had to incur 
them (Q. But if the assignees could have sold by private 
contract, or if the sales by the sheriff had taken place in 
different counties so as to cause unnecessary expense, it 
would be otherwise (m). On the other hand, where the 


(i) 8&4 W.IV.c.42,8.29. (1) aarh v, Nicholsen, 6 C. & P, 

(it) Whitmore v. Shei, 18 U. k 712 ; 1 C. M. & E. 724, S. C. 

W. 507 ; ir/it/eAouie v. Atkinson^ (m) Jbid, 

0. k P. 844. 
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plaintiff ^as under no necessity to sell, as where her goods 
were seized under a fi.fa. against a man falsely supposed to be 
her husband, she was held entitled to the full value of the 
goods, and not merely the price for which they sold .(n). 

A curious question has been raised in America, as to the namage. wheir 
value at which an article is to be estimated, which has been 

changed into some new form by its wrongful taker. In New 
York it has been several times ruled, that the whole value of 
the article in its new fornr may be recovered ; os, for instance, 
where timber had been converted into boards, wood into 
coals, black salts into pearl-ashes (o). Tlie doctrine is made 
to rest on the authority of some old cases. A ddendant in 
trespass pleaded that a third person had entered upon his 
land, and cut down his trees and made timber of them,' and 
given tlie timber to the plaintiff. That he had rc-taken the 
timber, which was the trespass complained of. The Court* 
held tlie plea good, saying, In all cases in which a thing is 
taken tortiously and altered in form, if that which remains 
is the principal part of the substance, so that it may still be 
identified (n'est le notice perde); ns for instance, if a man 
takes my cloak and makes a doublet of it, 1 may re-take it. 

And so if a man takes a piece of cloth and then sews a piece 
of gold to it, I may still re-take it. And if a man takes trees 
and afterwards makes hoards of them, the owner m^ still 
re-take them, quia major pars suhstantiof remanet But if 
the trees are planted in the ground, oi*a house is mad^of the 
timber, it is otherwise. Quaere (% tRc reporter) as to the 
house, for it is the principal substance ” (»). But it is appre- 
hended that the case is not in point. The right of an owner 
to re-take his own property, though altered in form and in- 
creased in value, when he cyinot separate what is his own 
from that which is added to it, rests upon necessity. It by 
no means follows that a jury, in giving damages, arc bound 
to give the value of the altered chattel instead of that of the 
original, when the one value could be severed from the other. 

The reason no longer exists. Tlie doctrine of the Roman law, 
upon wliich ours is founded in this respect, goes no further. 

It states that in such a case, Si ca species Ad priorem et 
rudem materiam reduci possit, eum videri dominqm esse, qui 
matcrioe dominus fiierit ; si non possit reduci, eum potius 
intelligi dominum, qui fecerit ” (q). But this merely decides 
who shall have the property, not what amount of damage 
shall be received for the alteration. It may be said that if 

(n) QkutpooU V. Young, 9 B. & (p) P. Moor. 19, pi. 67 ; and bo 

C. 696. 6 H. VII. 16 ; 12 H. VIII. 10. 

(o) See the cases cited, Sedg. ( 9 ) 2 Inst. I. 25. 

Dam. 508. 
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the property of the improved article continues in the origii^ 
owner, he must be paid for its detention on its full value. 
But 1 conceive that this by no means follows. Where a man 
mixes his own goods with those of another, so as to be undis- 
tinguishable, the property in the entire mass vests in the 
latter (r). But if the former were to carry away the entire 
mass 'as soon as he had mixed it, can it be said that the 
value of all could be recovered in trover ? In short, may not 
the real principle be this : that the property in the improve- 
ment never does, in fact, vest in the original owner; but that, 
as his property in the subject-matter continues, he has a right 
to have it back cither in value or in specie; in the latter case 
the improvements must follow, because they cannot be sepa- 
rated. In the former case they need not. 

llie only English authority, that I am aware of, which seems 
*to oppose this view, is that of a class of cases in wliich the 
ouestion has been, as to the mode of valuing minerals wrong- 
fully severed and carried away. The form of action in the 
first three cases that occurred {s) was trespass, and there it 
was held that the coal should not bo estimated at its value as 
it lay in the bed, but at its price when it first became a chattel, 
and that no deduction could be made on account of the 
labour bestowed in digging it. The same rule, however, was 
extended to an action of trover in another case, where Parke, 
B., told th^ jury, that if there was fraud or negligence on the 
part of thd defendant, they might give as damages, under the 
count in trover, the >alue of the coals at the time they first 
became chattels, on the principle laid down in Martin v. 
Porter ; but that if <they thought the defendant acted fairly 
and honestly, in the. full belief that he had a right to do 
what he di(i, they might give the fair iftlue of the coals as if 
the coal-field had been purchased from the plaintiff (f). But 
these decisions clearly do not support the American doctrine. 
The defendant did not bestow any new value upon the coal 
after he seized it. He merely claimed to be paid for his own 
unlawful act in taking possession of it. It was just as if a 
person, sued in trover for furniture, should ask to be allowed 
for the expcvise he had gone to in breaking open the plain- 
tiff's house and picking his locks. No doubt the act of 
severance gave the com a greater value than it had while 
buried in the mine. But this act could not be re-imbursed 
in either form of action. In trespass it was itself the wrong 
complained of, and therefore clearly could not be at the same 
time a ground of counter-claim. On the other hand, the action 

(r) Poph. 38. IParcf v. £yre^ 2 672 ; Morgan v. PoweH 8 Q. B. 

Built 823. 278. 

(•) Martin v. Porter, 5 M. & W. (t) Wood v. Morewood, 3 Q. 
862 ; Wild v. JloU, 0 M. & W. B. 440, n. ^ 
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of trover is equivalent to the plaintiffs saying, You had hiy 
leave to sever the coals for my use, but you then wrongfully 
appropriated them to your own use.** Here, too, the severance 
cannot be allowed for, as there was no contract to that e%ct, 
and the damages must be the value of that property which 
belonged to the plaintiff the moment before the act com- 
plained of, viz., the severed coal. In fact, it is hard to see 
what other damages could be given in trover. It can only 
be brought in respect of a chattel, and the value of the thing 
as a chattel, and not in some previous state when it was a 
fixture, must be the measure of damages. And accordingly 
in trover for fixtures which have been wrongfully removed, 
the plaintiff can only recover their value ns chattels, though 
it may be less than their value was as fixtures (ti). The rule 
should equally apply where it is for the benefit qf the plaintiff, 
and not of the wrong-doer. 

On the other hand there arc two direct decisions, which 
probably settle the ])oint. The first was an action of trover 
against a dyer for cloth given to him to be dyed, who claimed 
to retain them till the price of dyeing other goods was ])aid. 

This was over-ruled, and the [daintiff had a verdict, but only 
for the amount of the goods as they were sent to him, in 
their white state (u). This of course is not conclusive, as the 
work was done by the [daintiffs orders, and the defendant 
had a lien to that extent. A recent case, howevcr,'‘%oes^much 
farther. Trover was brought for a shl^^ the property of the 
plaintiff, which had been in an unfinished state at the time of 
the conversion, but was afterwards completed and sent to sea 
by the defendant. The plaintiff claimed its full value when 
finished, on the autl|prity of Martin v! Porter, The Court 
of Common Pleas ruled, that the damages were its value at 
the time of conversion, which might be ascertained by taking 
its value at the place where it was built, when completed 
according to contract, and deducting the amount which it 
would have been necessary to lay out for that purpose after 
the conversion. Maule, J., said, in the course of the argu- 
ment, Although it be true that in trover the^ owner may 
recover for the conversion of the improved chattel, it does 
not follow that he is entitled to recover the impro\^d value as 
damages. The proper amount of damages is the amount of 
pecuniary loss which the plaintiffs have been put to by the 
defendant’s conduct” (to). 

Where the plaintiff has deposited or transferred goods to goods 
the defendant oh a contract, which is void ah initio^ e, g. for dJKUdSJt mSor 

void contract. 

(tt) Clarlee v. HaMord-^ 2 C. & K. ( 10 ) Read v. Pairbanks, 13 G. B. 

540. 692 ; 22 L. J. C. P. 206, 8. C. 

(v) Ch-een v. Farmery 4 Burr. 

2214.^ 
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usury, he may recover them in trover (d;). And in such a 
case the full value of the goods must be given as damages, 
without deducting the amount actually paid to the plaintiff in 
puHiuance of such contract (y). 

^resumptiou as When the defendant in trover will not produce the article, 

toiriSLi! presumed against him to be of the greatest value 

that an article of that species can be (z). And on the same 
principle, where part of a diamond necklace, which had been 
lost by the plaintiff, was traced into the possession of the 
defendant, who could not account satisfactorily for having it, • 
and did not swear positively that the whole set had not come 
into his hands, the jury were directed to presume that the 
whole necklace had been in his custody, and to give damages 
accordingly (a). In all other cases, however, the plaintiff 
must strictly prove the amount taken, and its value, even 
though the conversion be admitted by tlie pleadings. Other- 
wise there Would be no evidence of damage more than 
nominal (6). 

Value when Where goods are sold under a distress, the appraised value 

is never conclusive as to their worth, unless the jury are 
satisfied that the b<‘st means were taken to ascertain the 
value; and the fact that they sold for no more makes no 
'* difference (c). 

Trover for utio J'* trover for title dmls, the jary give the full value of 
dewia. the estate to which they belong by way of damages, which, . 

however, are generslfy reduced to 40^. on the deeds being 
given up (d). 

Biila and ludoa. lu actions for the recovery of bills, the amount of the bill 
is also the measure of damages. It is no ground for reducing 
the damages that after the conversion the defendant has by his 
own act lessened the value of the bill, by procuring part of it 
to be paid (e). But in such a case, if he brought into court 
the bill, and the money he had received in part ]>ayment of 
it, the verdict might be entered for a nominal sum (/). in 
another case the bills in question had been issued by the 
government of Peni, at the interposition of the British govern- 
ment, to the plaintiff, as compensation for detention of his 
ship, and were retained by the defendant, and a verdict 
found Agdnst him for the full value of the bills. The bills at 

{x) Tregoning v. AUenhurougky (c) Clw'ke ▼, Halford, 2 C. & 

7 Bitigh. 97. K. 504, and see anU, p. 206. 

(p) Hargrtavu v. /fu/rAiiwon, (d) Loosemore ▼. Radfwd, 9 
2 Ad. h Eli. 12. M. & W. 659 ; Ootmbe v. Santtna, 

(e) Armorgy. Velamirie, IStra. 1 Dowl. & Ry. 201. 

504 ; 1 Sm. L. CSa. 151. (f) AUagtr v. C/oic, 10 M. & 

(o) Mortimer v. Cradack, 12 L. W. 576. 

J. C: P. 166. {f\ Ibid. 5S4. 

(5) Cook V. Hartk, 6 C. & F. 56S. 
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the place where they were pdyd)le were at a discount of 60 to 
70 per cent., and were of no value at all in England, where 
the action was brought. The defendant by affidavits showed, 
that the bills would in his hands be worth the full amount 
they represented, being backed by the weight of the British 
government. The Court directed that they should be taken 
as worth the full amount of dollars they represented, and 
that as to the value of the dollars, the plaintiff should be in 
the same situation as if the bills were drawn on a house of 
unquestionable solidity in Lima, the place of payment. The 
net amount recoverable was to be the value of such a bill in 
London, taking into account the rate of exchange resulting 
from the expense and risk of transfer between Lima and 
London (, 7 ). 

If the security is void at the time of the conversion, and vJJS 

not by any act of the defendants, only nominal damages can *** * ’ 

be reedv'ered. This was hold in two curious cases where in 
fact the security, though void, turned out to he of value, A 
bankrupt delivered a cheque on his bankers after hankruptcy 
to a creditor, who oblaincd the money on it. The assignees 
brought trover for the cheque. The jury gave the full amount 
of the cheque, and their verdict was set aside. Mansfield, C. J., 
said, ** The plaintiffs procee<l on the ground that the cheque is 
worth nothing, being drawn without their authority; •how 
then can they recover on it the sum of 3001 ? [h)* Ip the 

second case, the plaintiff had assigned a*|p>licy of insurance to 
the defendant, as security for the debt. After the assignment 
it turned out that the policy was utterly void. Tins was 
admitted by both plaintiff and defendant. The company, how- 
ever, paid the defendimt a certain sum* upon it, merely as a 
gratuity, upon his giving it up to be cancelled. In an action 
of trover it was held that the full amount of the policy could 
not be recovered, because it was confessedly bad ; nor the sum 
paid to the defendant, for this was merely a gratuity. But 
that as he had retained the actual document fdlter his right 
to do so had ceased, the plaintiff was entitled to a verdict with 
nominal damages for the parchment (t). 

But where the worthlessness of the dociimeiic. arises irom uyttteaotof 
the defendant’s own wrongful act in mutilating it,* as where 
the action was for an unstamped guarantie for **half the 
amount of certain fixtures, say about 1 OUl.,” from which the 
defendant had erased his signature, the jury were held to have 
been justified in giving the full 1001. as damages. And it 
was no misdirection that they were not told to find in the 

ig) DtUgaly, Naylor, 7 Bingh. (i) Wiiis y. Wellt, 2 Moore, 247; 

460. 8 Taunt. 264, 8. C. 

(A) Mathew V. Shervfell, 2 
Taunt. 439. 
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alternative, that the damages should be nominal on the memo- 
randum being given up, because the defendant’s own act 
had prevented such a course being just (j). 

The same doctrine of estoppel was carried to a remarkable 
extent in one instance, when the plaintiff was allowed to 
recover in respect of a chattel which had never existed. An 
agent had been employed to effect an insurance, and had 
asserted that he had done so, which was not the fact. The 
principal brought trover for the policy. Lord Mansfield 
refused to allow the defendant to contradict his own repre- 
sentation, and held that the same damages should be given as 
if the policy had been really effected {k). I shall consider 
the defendant,” he said, ''as the actual insurer, and there- 
fore the plaintiff must prove his interest and loss.” 

The jury may, if they think fit, give damages in the nature of 
interest over and above the value of the goods at the time of 
the conversion (Z). Even independently of this statute they 
were allowed to give interest on a hill of exchange (w), pro- 
bably on the principle that as a hill by its nature hears 
interest, its value must be compounded of the amount for 
which it is given, and the interest of which the plaintiff is 
deprived by its conversion. 

Special damage may be recovered in this form of action, 
if laid, but not otherwise. In trrtVer for carpenter’s tools, 
whcR* the declaration^ stated that the plaintiff had been pre- 
vented working ntdiis trade, lOZ. above the value of the 
articles was given (n). And similarly, in trover for a pony, 
where the damage was that the ])laintiff had been forced to 
hire other horses instead (o). And in a recent case. Cress- 
well, J., said that conserpiential damage might arise where a 
party whose property had been converted was under a con- 
tract to sell 'ii(p). The special damage must, however, be 
the necessary consequence of the defendant’s act, and must 
be the immediate, not the remote, result of it. The first of 
these requisites may be illustrated by a case which arose 
between the sheriff and assignees in bankruptcy. The sheriff 
seized the bankrupPs goods under a fi. fa. and placed his man 
in possession upon the premises. Subsequently the messenger 
under the commission took charge of the goods, but the 
sheriff’s officer still remained. Later still a formal demand 


(i) McLeod V. M*Ohie, 2 Sco. N. 
R. 605. 

(i) Harding v. Carter^ Park. 
IllA. 4. 

(Z) 8 & 4 W. IV. c. 42, 8. 

20 . 

(m) Paine v. Pritchard, 2 C. & 
F. 658. Sec (w to tile time up to 


which iuterest is allowed, ante, 
p. 203. 

(n) Bodicy v. Reynolds, 8 Q. 
B. 779. 

{o) Darts v. Oswell, 7 C. & P. 
804. 

t;>) Read v. Fairbanks, 13 C. B. 
692 ; 22 L. J. C. P. 206, 208. 
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was made upon the sheriff^ and finally the goods were given 
up to the assignees, aud accepted unconditionally. They 
sued in trover for the conversion, without laying special 
damage; and sought to recover the rent of the premises for 
the quarter, during which the goods had been lying there in 
charge of the sheriff, and for the expenses of the messenger. 
Part of the rent had accrued before their messenger had 
entered, and before any demand of the goods. No proof was 
offered that the rent could be apportioned, or that they could 
have given up the premises, even if the sheriff had not been 
there. It was held that these sums could not be recovered 
at all, as they had not been specially laid; and Tiudal, (\ J., 
doubted ^whether they could, in any way, fall within the 
remedy of an action of trover, not being a damage necessarily 
consequent on the wrong conversion of the goods (q). As 
to remoteness of damage, I may refer to a ‘case already 
cited (r), where in trover for a ship, the Court decided that 
the plaintiff could not claim as damages the freight he would 
have earned on the next voyage ; and Maule, J., said that 
must be included iu the value of the ship itself. People 
would not [)ay for a sliiji that could not earn freight. 

Where an action shall have been brought on account of the 
seizure of any goods, seized as forfeited under any Act relat- 
ing to the Customs, aud verdict given against the defendant; 
if the judge shall certify that there was a probable cause for 
the seizure, the [daintiff shall only be entitled to 2d. daitiages, 
besides the things seized, or their vafiic, aud to no costs 
of suit («). 

Having pointed out the principal rules as to the measure 
of damages in this action, it will be necessary to examine what 
circumstances will reduce them. One of the principal of tJiesc 
arises out of a partial title. 

Want of title must always be specially pleaded, and no 
evidence can be given under the general issue, even in mitiga- 
tion of damages, to show that the property really belonged 
to another person (<). Where there is a proper plea, however, 
anything which goes to diminish the extent of the plaintifTs 
interest will go in reduction of the verdict; as, ‘for instance, 
proof that the parties named in the plaintiff’s lease as lessors 
had not all signed it (u) ; or that the plaintiff had only a share 
in the chattel sued for, in which case he can only recover the 
amount of his share (v). And so where the plaintiff was 


(o) Ufoon T. Baphaelf 2 Biogh. 
N. C. 310, 315. 

(r) Read v. PairbankSy ubi sup, 
(«) 8 & 9 Viet. c. 87, 8. 116. 

{t) Pinch V. Blounty 7 C. & P. 
478 ; Jones v. Davieny 6 Bxch. 66.3. 


(tt) Taylor v. Parryy 1 M. a 
Gr. 604. 

(v) NeUhorpe v. Dorrington! 2 
Lev. 113 ; Dockwray v. IHaeansony 
Skian. 640; Addison v. Ov^rtndy 
6 T. R. 766 j Sedgworth v. Overendy 
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merely nominal owner of the goods, and had become so to 
defeat the creditors of his brother, the real owner ; Erie, 
J., being of opinion that the whole arrangement was a mere 
scheme to bailie justice^ directed the jury to take, as the 
measure of damages, the plaintiff’s real and bon& fide interest 
in the goods in cpiestion, and not their full value; upon which 
a verdict of -}d. was returned (wj). The same view was taken 
in another case arising out of different circumstances. The 
plaintiff had assigned his goods to the defiftdant to aecure a 
debt, subject to a proviso that they should remain in the 
plaintiff’s possession till default of payment, or till a par* 
ticular notice was given by the defendant. The defendant 
seized the goods before either of these conditions ^ras com- 
plied with. It was held that the plaintiff might sue him, 
but that thc^value of the goods, as between the parties, was 
not the proper measure of damages. The plaintiff could 
only recover an amount proportioned to his interest in them 
at the time of the taking (^). This was an action of tres- 
pass, but the Court said that trover would equally have lain, 
and the principle as to damages would clearly not be affected. 
DaiiiiiROH ill Exactly the same rule applies where the plaintiff is not 

actiou by bailee, ^hc actual owncr, blit only a bailee, or person holding under 
a lien. Where goods arc taken from under his control, either 
by a. stranger, or by the general cwvncr whose right to the 
possession has not been restored, he may sue in trover or 
trespass. His dama&rds against the stranger will be the entire 
value of the thing, uecausc he is liable over to the owner; 
but in an action against the owner, he can only recover the 
amount uf his interest in it (y). 

Where the proprietor of land seized an animal, as damage 
feasant, under circuinstanees which made the seizure wrongful, 
and atlter feeding it for several days sold it, the owner was 
lield entitled to the full value of the animal in trover, without 
any deduction for the feeding {z). 

It was stated obiter in one ease, that where goods were 
converted under circumstances which gave the plaintiff a right 
of suing different parties, the jury might reasonably give 
small (lamages against one, on the ground that an* action 
would lie against the other (a). This seems a curious reason 


Coni oP koop of 
All Aulinal. 


lUfi'hi of ut'tion 
Al'tiinat tliinl 


7 T. R. 279 ; Bloxam v. Jlubbanl, 
5 East, 407. 

(w) Cameron v. 2 C. & 

K. 2iU. 

lirierly v. Kendall, 17 Q. 

B. 03. 

iy) lieytlon*s ease, 13 Bop. 69 ; 
Bior. Bailm. s. 352 ; Crompton, 
J., irofm V. Monarch Atsurance 
Co., 2.5 L. J. Q. B. 102, 106. 


(z) Borwier v. Bif/ga, 2 C. & K. 
31. See 6 & 6 W. IY. c. 59, s. 4, 
as to the right to sell a distress 
damage feasant for the expenses of 
its keep. 

(a) Per Bayley, J.. Morris r, 
Kobinson, 3 B. k G. 205 ; and per 
Holroyd, J., t6td. 206. 
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for mitigating damages. 1 have noticed the dictum in a 
previous chapter (6) ; and ventured, with great deference, to 
offer some objections to it. 

If the defendant, after conversion, redeliver the goods, an Re delivery of 

action will still lie for the ojipnal conversion, and the re- 
delivery will only go in mitigation of damages (c). But the 
jury need not give more than nominal damages, even where 
the redelivery hu been after action brought ; unless actual 
damage has bew occasioned either by an injury to the pro> 
perty converted, or by the actual and necessary consequences 
of the conversion; as where money has been necessarily paid 
to recover the chattel (ff). In trover against a carrier, it 
appeared that he had offered to deliver the goods two days 
lifter they ought to have been delivered ; and that the plain- 
tiffs, thinking they had incurred loss by the delay, refused to 
receive them, and sued in this form. Defendant paid the' 
price of the goods and the costs into court, and jdeaded no 
damage ultra, which the jury found for him. A motion 
for new trial was made on the ground, that in any case the 
plaintiff was entitled heyond the value of the goods to nominal 
damages for the conversion, but the rule was refused. Lord 
Abinger assented to the principle laid down, hut said the 
jury were not bound by the cost price. And so, non 
constat but the sum [laid in did, in their estimation, iy elude 
damages (e). 

Where the defendant is willing to ^leliver up the pRattcls, VenJict by 
the verdict is generally entered by consent at the value of 
the thing, but only \s, to be levied upon its being given 
up (/). But this is merely matter of arrangement between 
the parties; and if the subject-matter has been so injured ^ 
that justice would not be effected by returning it, the verdict 
will be absolute for the entire value (^). In a case where 
equity would relieve the defendant against the verdict, as 
where, in trover for title deeds, the whole value of the estate 
has been ^iven, the Court will, with the plaintiff's consent, 
order satis^tion to be entered upon the defendant’s retiiniing 
the deeds, paying full costs of the action as between attorney 
and aliciit, and all other proceedings caused* by his own 
wrongful act, and submitting to such other terms ^s would be 
a full indemnity to the plaintiff (A). 

Even after trial and verdict, the Court will exercise its 
equitable power in reducing the damages, when any subsequent loJIiicr “ 

(6) Ante^ p. 39. (/) WintU v. Rudge, 6 Jur. 

(c) Bull N. P. 46. 274. 

id) Moon V. Raphael, 2 Bingh. {g) M'Leod v. M*Ohie, 2 
N. C. 315, per TiiiM C. J. N. R. 605. 

(e) Evans v. Lewis, 3 Dowl. (A) Coombe v. Sansorn, 1 Dow. 

820. 8 Ry. 201. 
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matter has rendered it unjust that the whole amount should 
be recovered. A verdict in trover for goods was obtained 
against a party After verdict, and before the goods were 
removed from the house in which they were, and for the 
rent of which the plaintiff wi^ liable, they were distrained 
on by the landlord; Tindal^ C. J., said, '^The case Alls 
within* a principle well known and recognised in Westminster 
Hall. The plaintiff has recovered damages in action of tort; 
the defendant has in effect satisfied them |lk> tanto, and he 
comes to us to allow this amount towards satisfying the 
judgment. The parties are in the same situation as if the 
defendant had gone to the plaintiff after the verdict, and paid 
him the sum distrained for ** (i). 

BtfljiuK pro- In some cases the Court will stay proceedings without going 

to trial, upon delivery of the thing claimed and payment of 
costs. The rule is thus laid down in FisJier v. Prince (j), “ that 
where trover is brought for a specific chattel, of an ascertained 
quantity and quality, and unattended with any circumstances 
that can enhance the damages above the real value, but that 
its real and ascertained value must be the sole measure of the 


piwcod- 
»» to sumt: 
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damage, there the specific thing demanded may be brought 
into court. But where there is an uncertainty either as 
to the quantity or quality of the thing demanded, or there is 
any tort accompanying it that may enhance the damage above 
the real value of the thing, and there is no rule whereby to 
estimntuthe additional value, there it shall uot be brought 
in (k). In one case of trover for a horse, the Court refused a 
rule to stay proceedings on delivering him up with costs, 
though the application was made on an affidavit that his 
condition was improved; and they said Fisher v. Prince was 
no authority for the rule asked (/). Probably the plaintiff 
soiiglit damages for the detention beyond the mere value of 
the animal. But in such a case, as where the action was for 
a promissory note, said to be dishonoured, the Court 'will 
only allow the plaintiff to proceed for actual damage, but not 
for mere uoniinal damage for its detention (m). 

Even where there arc several things claimed, the Court will 
make a rule' as to any one of them, if the circumstances 
relating to At come within the principle above stated. The 
terms of the rule are, that on delivering up the articles in 
question, and paying costs of the cause and the appearance 
up to that time, the proceedings shall be stayed, if the plain- 


(0 Pln in V. IlcmhdU. 10 Biiigh. 
24. 

U) Buit. 1304. 

And stv v. Fui/cr, 

2 W. HI. P0‘J ; 7'ucktr v. liVyA/, 

3 Hiiigh. 001 ; fubgon v. Jiumphrfif, 
10. &M. 54J. 


(t) Makinson v. iiatc/infon, 9 
Price, 400. 

{ai) aMom V. Thvfiite^ 1 Tidd. 
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tiff will accept of such discharge of the action. If not, that 
the articles delivered up shall be struck out of the declaration, 
and the plaintiff be subject to costs unless he shall obtain a 
verdict for the remainder of the goods claimed, or i|^orc than 
nominal damages for ^le detention of those given up (n). 

Substantial damages will be given for the detention of an namaRCB for 
article, which has fallen in value between the time it was detention, 
talsen and (Jie time it was returned. The action was detinue 
for railway scriff, which was delivered ujf under an order in 
the abov» terms. The plaintiff proceeded to trial, and proved 
that at the time of demand the scrip were worth 3l, each, 
but only 1 L at the time of the delivery. The judge directed the 
jury that the true measure of damage was the loss the plain- 
tiff sustained by not having the shares when demanded; and 
that they might, if they pleased, measure that loss by the 
difference between the price at the time of the refusal, and 
the price at the time when the certificates were given up, and 
they found accordingly. This direction was held to be correct 
on a writ of error (o). So, in an action on the case against a 
collector of customs, for refusing to sign a bill of entry for 
corn, under a claim for duty, and detaining the same, it was 
decided (also on error) that the measure of damages for the 
detention, was the loss the plaintiff suffered by a fall in the« • 
price of corn while his property w^as kept from him (p). 

Neither of these cases were in form trover, but the principle 
upon which damages for the detent!<jji of goods should be 
calculated, is clearly the same. 

Before quitting this subject, it may be as well to remark propnitv 
that a recovery in trover changes the property, and vests it 
in the defendant. Accordingly it wase held to be a good idea trover^ 
to this action, that the plaintiff had previously recovered 
against a third person for the conve^rsion of the same goods, 
and that after this recovery, and satisfaction in damages, the 
defendant in the former action had sold them to the present 
defendant, which was the conversion now complained of (g)« 

There are two points, however, upon which the authqrities are 
at variance. The first is whether the property ^is changed 
the judgment before satisfaction, or only by actual payment 
of the damages. The latter doctrine is laid down in Jenkins (r) 
where it is said, ** A. in trespass against B. for taking a horse 
recovers damages ; by this recovery, and execution done 
thereon, the property in the horse is vested in B. Solutio 

(n) Brunsden v. Austin, 1 Tidil. (p) Barrow v. Amavnl, 8 Q. B. 

Prac. Dth ed., W6 ; Earle v. //o/- 6U5, 

deniess, 4 Bingh. 462 ; Peacock v. (#/) Cooper v. i^pherd, 3 0. B. 

MchoU, 8 Dowl. 367. 266. 

(o) WUliame v. Archer, 5 C. B. (r) 4tli Cent. C». 88. 

318. 
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pretii empticnu loco hahetur'* And so it is stated by Hoi- 
royd, J. (s), and by Tindal, C. J. (t), that by a judgment in 
trover and satisfaction of damages the property is changed. 
And thiii^doctrine is cited as law in the notes to W. Saund. 
by its enunent editors (u). On the oth^r hand the contrary 
rule was maintained in a very recent casCi where a plea of 
jiidgineut without satisfaction was held to be good (v). 
Jervis, J., after noticing the cases just cited, said, ** But 
in Adams v. Brovgitton (tc), it is laid down that the judgment, 
and not the payment of the money recovered, changes the 
property, and the true rule was laid down by Parke, B., in 
King v. Iloarc viz., * that that which is uncertain is 
made certain by the judgment, and then the judgment affords 
a higher remedy, and the right of action for trover is merged 
in it.’ Precisely the same decision had been arrived at long 
• before, when in trover the defendant pleaded a former recovery 
against II., who was taken in execution for the damages. It 
was argued that execution without payment was no satisfac- 
tion; but the plea was held good, ana Popham, C. J., said, 

* If one hath judgment to recover in trespass against one, 
and damages certain, although he be not satisfied, yet he 
shall not have a new action for the same trespass. For the 
same reason, if one have cause of action against two, and 
obtain .judgment against the one, he*«hall not have remedy 
against the other ’ ” (y). 

Kffoct of a juiiK- second doubt is^ds to the effect of a judgment in trover 

luontforiosH for Icss tlinii the full value of the goods. It is expressly 

lahwor tho stated by llolroyd and Littledale, JJ. (^r), that an action of 

good*. trover is no bar unless the full amount has been recovered. 

• And so it was decided*' in an old case, where the defendant, 

who was sued in trover for cighty-niiie sheep, pleaded a former 
recovery against other defendants in an action quare ceperunt 
et ahdaxerunt oves, and damages 2d. ; there, however, the 
judgment went on the ground that the verdict had not been 
for the value of the sheep at all, but only for the damage by 
taking and driving them; and with this view, Yelverton, J., 
disagreed («). ^ The same point arose incidentally in the case 
cited above (h), though it was not necessary to decide it. The 
action was for money had and received. Plea, that the money 
was the proceeds of certain goods of the plaintiff which had 
been converted, and in respect of which plaintiff had already 
sued A. in trover, and recovered 100^ It appears that 

U) 3 B. & C. 206. ‘ (*) 13 M. k W. 494. 

(t) Cooper V. Shepherd^ 3 C. B. 272. , (y) Brown v. Wootton^ Cro. Jac. 73. 

{u) 2 W. Saund. 47 cc. n. £. (*) 3 B. i C. 207. 

(r) Burk/and v. Johmon^ 23 L. (a) Lacon v. Barnard^ Cro. Oar. 
J. C. P. 204 ; 15 C. B. 145, S. C. 24; Fidd v. Jellicw, 3 Lev. 124. 
(w) 2 Sira. 1078. (ft) Buclland ▼. Johnson, 
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defendant and A. had converted the goods bj selling them, 
but that defendant alone had received the proceeds of the 
sale, which were 150/. The plaintiff claimed at all events to 
recover the difference between his verdict, and the amount for 
which the goods had sold. It was held he could not, and 
Jervis, C. J., said, Tlie fallacy arises from forgetting, that 
by the judgment in the action of trover the property in the 
goods was changed from the time of the conversion (c), and 
that they then became the goods of A. ; and that when the 
defendant received the proceeds of the sale, he received the 
proceeds of the sale of A.’s goods.*’ Manic, J., said, " In an 
action of trover, the plaintiff may not always (certainly not 
always in trespass) recover the full value of his goods. What 
might be the result if it were shown here, which it is not, 
that the plaintiff had not recovered the valqe in the former 
action, I say nothing ; but in the present case, we must take 
it, that the plaintiff having his election either to sue in trover 
for a conversion, or in action for money had and received, 
elected to sue in trover, and recovered the full value from A.” 
It will be observed that the judgment of the Court is here put 
on two different grounds, each of which gets rid of the point 
ill question. C. J. Jervis held, that the proceeds never were 
money had and received to the plaintiffs use, as the effect of 
the judgment against A., relating hac^k to the moment of the 
sale, mad<‘ them his goods at that instant. If so the defendant 
was not liable at all. Maulc and (Tr^sswell, JJ., held, that 
by the election to sue in trover, the plaintiff threw himself 
upon the verdict of the jury as to what the real value of the 
property was. They might have given more than it sold for, 
and they happened to give less. It was no longer in his 
power to raise the question. Indeed, except in some rare 
cases, it is hard to see how the question could arise in a shape 
fit for discussion. It may be presumed that the judge woidd 
always direct the jury to give the value of the article, or of 
the plaintiff s interest in it. The verdict of the jury must be 
taken to be their finding as to its value. A clear error might 
be ground for a new trial, hut how could a j)laintiff, wli^c 
acquiescing in the verdict, say that it was not what it pro- 
fessed to be ? • 

II. In detinue the judgment is to recover the thing itself and 
damages for its detention; or if it cannot be returned, then its 
value (d). It is in the option of the defendant whether he 
will return the thing, or pay its value (e). And there is no 
common law process to compel him to give it up (/). Where 

« 

{c) See 6 M. & G. 640, n. 64, b ; PhilipB y. Jonea^ 15 Q. B. 

(d) Peters v. Hayward^ Cro. Jac. 867. 

681 ; Paler v. Hardyman, Yelv. 71. (/) Walker y. Needham, 4 Sco. 

Per Frowike, G. J., Keilw. N. R. 222; but such a power has 


Dciiuuo. 
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there are several things demanded the jury ought to find the 
value of each separately {g). The rules as to assessing the 
value of the goods, damages for their detention, and staying pro- 
ceedings upon their delivery, are just the same as in trover (A). 

Where the verdict cannot be for a return of the goods, on 
account of their destruction or previous re-delivery, it will be 
absolute,* in the former case, for their value and damages; in 
the latter casCi for damages only. In detinue for charters 
which have been burnt, the plaintiff shall recover the whole 
value of the land (t). And it is a good plea to the further 
maintenance of the action, that the goods were delivered to 
and accepted by ])laintifr since action, and payment into Court 
of Ir. damages for detention {j). And where the action was 
for scrip certificates which had fallen in value between the 
time of demand and re-delivery before verdict, the judge left 
• ii to the jury to find, as the measure of damages for detention, 
the diminished price of the scrip (k)» But the plaintiff must 
give endcuce of the value, and where no such evidence has 
been given, if the jury give a substantial sum, the Court will, 
on leave reserved, reduce it to a nominal one (Q. . 

On account of the altenmtive character of a judgment in 
detinue, the property in the goods detained docs not rest in 
the defendant, till the plaintiff has signified his election to 
abandon it by issuing exscution for< the value, instead of 
resorting to a distringas ad deliberandum (m). 

ill. in an action foi trespass to goods, the damages in 
general ^re measured by the value of the goods, or the amount 
of injury done to them. These have been already sufficiently 
discussed (n), and indeed seldom present any difficulty. In 
the case of fixtures, however, the mode of valuation may differ 
materially, according to the form in which the action is 
brought.* In trover, ns we have seen, the plaintiff can only 
recover their value as chattels (o). But in trespass their 
actiml value as fixtures may be given. S. deposited the lease 
of his house with plaintiff as security for a loan, and made an 
assignment of fixtures, undertaking either to mortgage the 
lease to the plaintiff with power of sale, or to allow him to 
s*l either fixtures, or lease and fixtures ou the premises, 
without a mortgage. $. became a bankrupt, aud his assignees 

liitoly been given by statute 17 & {i) 8 Viner. Abr. 39, Detinue, B. 

18 Viet. c. 125, 8. 78. See ChiUon ij) Cross^dr,Su^h,%^<Ai,\b^, 

V. Ciirringtony 16 C. B. 730. (it) lV«7/KC/n«v.AM^r,5G.B.818. 

(«/) 8 Vin. Abr. 89 Detinue, D. {l) Anderson v. Gasman, 7 C. 

7 ; PtucUij V. HoUy, 2 W. Bl. 853. & P. 193. 

As to the effect of their not assessing (to) 6 M. & G. 640, n. 

the value, see post^ tit. Writ of (n) An/e, pp. 203—11. 

Inquiry. (o) Clarke v. Hdford^ 2 C. & 

(A) Soea;i/c, pp, 203—17 ; Phd- K. 640. 

Ups v. Ilaywarilf 3 Dowl. 362. 
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in bankruptcy seized the fixtures, and sold them by auction 
for 361, It appeared that this was a fair price for them when 
severed, but that they would have sold for 80?., if valued 
as between incoming and outgoing tenant. It was held that 
the plaintiff was entitled to the latter amount, as it was nut 
to be presumed that he would not have sold them to* the 
eventual purchaser of the term, which in case of non-payment 
he was entitled to do (p). 

Specikl damage resulting from the immediate loss or injury siiccini 
ma^ also be allowed for, if not of too remote a nature. In an 
action for injury to the plaintiffs horse by a collision, it was 
held that he might recover the keep of the horse at the 
farrier’s while it was being cured, the farrier’s bill, and the 
difference between the value of the horse before and after 
the accident. Hut he could not recover the hire of another 
horse which plaintiff had been obliged to have while his own. 
was laid up (q). 

In one case a curious series of disasters was held to be 
chargeable upon the defendant. II is carriage was driven 
against the wheel of the plaintiffs chaise; the collision threw 
a person who was in the chaise upon the dashing-board ; the 
dashing-board fell on the back of the horse; the horse kicked 
in cK)nsc(|ucnce, and by kicking injured the chaise. It was. 
held that the ])lnintiff •might recover for the whole of, the loss 
so sustained (r). 

When a vessel, having been run dcfira, subsecpicntlj^ becomes coiii»ioii at. hvh. 
unmanageable, and gets u])on a bank, and is lost, the pre- 
sumption of law is, that her eventual loss is attributable to 
the effects of the collision, and not to the mismanagement of 
the crew. Her whole value conserpiently would be the 
measure of damages (s). Where, however, the full value of 
the vessel is given as com])ensation by a Court of Admiralty, 
the plaintiff cannot recover anything in the nature of demur- 
rage for loss of the employment of his vessel, or his own 
earnings, in consequence of the collision (t). And even where 
the Admiralty Courts allow damages for the dytention of a 
vessel while under repair, the onus of provjng tne loss so 
incurred rests upon the plaintiffs. They mus\ prove that the* 
vessel would have earned freight, and that suoh freight was 
lost by the collision. When, for example, a fishing voyage is 
lost, or a vessel would have been beneficially employed, such 
damages be given, but not otherwise (u). 

(p) Thompson v. PeitUf 10 Q. (f) The MdUmOf 8 R<jb. Adm. 

B. 103. 7. 

Hughes v. Quentin, 8 C. fc (f) The Columbus, 3 Rob. Adm. 

P. 703. ^Parrow v. A maud, 158. 

8 Q. B. 595 ; ante, p. 217. (u) The Clarence, 3 Rob. Adm. 

(r) OUbertsoH v. Richardson, 5 283. 

C. B. 502. 
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1 may observe that in the Admiralty Courts^ where a col* 
lision has occurred^ and both parties are equally to blame, the 
rule is to divide the damages equally between them (e). 

The cases in which a plainti^s own negligence may destroy 
his right to recover for damage done, especially in case of 
collisions, have been discussed so fully in treating of remote- 
ness of damage, that I need only refer the reader to them (io). 
The liability of shipowners for any loss or damage to any other 
ship, or to the goods on board of any other ship, by reason of 
the improper navigation of their own vessel, is limited to the 
amount of the value of the ship and freight {«). This act 
extends to damage caused by collision (y). 

Coats of former As to cascs in which the costs of former actions may be 
aoUoQH. recovered, the reader is referred to the decisions cited below, 


and to a former chapter in which they are discussed (^). 
Damo)^ fortiio « * There is one distinction between trespass and trover, which 
materially affects the question of damages. It is, that as the 
gist of the former action is the wrongful taking, while that of 


the latter is the wrongful conversion, damages may be recovered 


in trespass on account of a stage of proceedings prior to that 
which can be noticed in trover. The manner in which tlie 


property was seized may be the source of substantial damages, 
,111 addition to any which could be given in respect of their 
detention. Accordingly where the defendant wrongfully seized 
goo^ and placed a man in possession of them for several days, 
but mlowed the plaintiff to make free use of them, it was decided 
that the owner might recover substantial damages (a). In 
such a case, in trover, only nominal damages could have been 
given for the conversion. And so in an action for seizing goods 
under an unfounded claim for a debt, damages may be given 
beyond the value of the goods, not only for the breaking and 
entering, but also on account of the false pretence of a legal 
claim, and tlie annoyance and disturbance to the plaintiff in 
carrying on his business, and the belief caused of his insolvency, 
Mvom" in consequence of which his lodgers left him ( 6 ). Where, 

however, the action is against two jointly, nothing can be given 
in evidence as special damage which is not the joint act of both. 
THb true criterion of damage is the whole injury which the 
plaintiff has , sustained from the joint act. Therefore the 
malignant motive of one party cannot be made a ground of 


(t*) Vaux V. Shefferj S B. F. 828 ; Tindal v. M. k W. 

Moo. 76. 228 ; Loton v. D t t m k u x, 3 B. & 

e l See anie^ pp. 21 — 28. Ad. 843. 

17 k 18 Viet. c. 104, s. 604. (a) Baylu» v. Fither, 7 Buzb. 

Abb. Ship. 240, 8th ed.; 2 153. 

B. k A. 16. For the decisions (6) Brewer v. Dew, 11 M. k W. 
apon these clauses, see anle, p. 168. 626. 

(z) HcUotcay r. Turner, 6 Q. B. 
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aggravatioii of damages against the other party, who was 
altogether free from any improper motive. In such a case the 
plaintiff ought to select the party a^nst whom he means to 
get aggravated damage (c). Where/liowcver, the same motive 
actuated both, 1 apprehend there could be no reason against 
offering evidence of it (d). 

On the same principle, in an action by several, no evidence Actimui by 
can be received, and no damages allowed in respect of any 
injury to one which was not also an injury to the others (c). 

As to actions for seizures under the Customs Acts, sec Customs AcIa. 
ante, p. 213. 

In mitigation of damages, the defendant may of course Mitigntiou or 
show anything which tends to diminish the value of the tiling damagoH. 
affected, or the amount of loss incurred, or may negative the 
malicious motive ascribed to him. 

Accordingly, in trespass for destroying a* picture, whidi 
turned out to he a scandalous libel upon the dcfendiint and * 
his sister, and which was publicly exhibited, Lord Ellen- 
borough told the jury that if it was a libel upon the persons 
introduced into it, tlie law could not consider it valuahlc as a 
picture, and that in assessing damages they must not consider 
it as a work of art, hut must award the plaintiff only the value 
of the canvass and paint, which formed jts component parts (/). 

And so the defendant yiay show that the plaintiff hod not an * 
interest in the goods to their full value, and that the* residue 
of the interest was in himself. In such a case thefplafiitiff 
e^ii only recover to the extent of his ^iwn interest But 
this would be no defence, even in mitigation of damages, when 
the residue of interest was not in the defendant, but some 
tliird person (A). 

It has been decided that in trespass for taking goods, the no-nayment or 
defendant cannot, even in mitigation of damages, offer evidence of go<Kj« 

to show a repayment by him, after action brought, of money 
liroduced by the sale of the goods. Lord Denman said, “ The 
rights of [larties at trial are tl^* same os they were at the com- 
mencement of tlie suit, or ir they are changed, a plea puis 
darrein continuance ought to place the new on the 

record. It is imfiortant to uphold the princi][4e, that a party • 
is entitled to recover by way of damage all that at the com- 
mencement of the suit he has lost through the wrongful act 
of the defendant (i). This decision is certainly opposed to 


(c) Clarke #. Neweam, 1 Exch. 
131, 189. 

{d) As to the admissibility of 
evidence of motive in actions of 
tort, see an/e, p. 12, </ »eq. 

{e) Barrati v. OoUini, 10 Moo. 
446. 


(/) Du Boat v. Bereefordt 2 
Cainpb. 511. 

(g) Brierly ▼. Kendall, 17 Q. 
B. 937 ; ante, p. 214. 

(4) HeydofCa ease, 13 Rep. 69 ; 
Stor. Bailm. s. 852. 

(0 Randle v. lAttie, 6 Q. B. 174. 
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natural justice, and it seems equally opposed to the analogy 
of other actions. In trover, as we have seen, a re-deliveiy of 
the goods, even after action brought, will authorise the jury 
to give only nominal damages, unless actual loss hqp been 
caused by the detention or otherwise ( j). So in detinue, where 
the goods have been returned after the commencement of the 
suit, the judgment is only for the damages caused by the 
detention (A;). In trespass, no doubt, an additional element 
enters into the verdict. It ought to comprise damages for 
the manner of the taking, for the value of the thing taken, 
and for the loss incurred by its being taken. But when the 
second item has been already paid for, why should it be paid 
for again in trespass, any more than in trover or detinue ? It 
is difficult to see how any plea puis darrein continuance could 
have been framed, which would not have been bad on general 
demurrer, unlelis it had alleged that the iponey was paid and 
accepted in full satisfaction of all the causes of action, which 
it obviously was not. Anything short of this would have 
been merely a plea to the damages, and have left the taking 
uiianswcreu (Z). No doubt the defendant, instead of paying 
the money to the plaintiff, might have paid it into Court. 
But such a course would clearly have been less beneficial to 
the plaintiff, since it would have forced him to stop his action, 
or continue it at the risk of losing his costs (m) ; it is hard then 
to see why it should be so much more beneficial to the 
defenditnt. Nor is this Kkc an attempt to surprise the plaintiff 
by setting up a new ddfence, such as title in another, because 
if true at all it must be perfectly known to him. Nor, finally, 
does it come within the rule which requires payment after 
action to be pleaded, because it would have been no defence 
if it had been pleaded (n). 

In the same case a question was raised, whether an attorney, 
sued in trespass for seizing goods, might give in evidence a 
judgment under which he liad acted in issuing a fi. fa. No 
decision seems to have been gi^ii upon this point. On prin- 
ciple it would seem to be admissible in mitigation of damages, 
as showing the character of the act, and the absence of all 
malicious moth’c. 

Matter of a merely collateral nature cannot be given in 
reduction of damages. For instance, where the action was 
for injury caused by a collision at sea, the defendant was not 
allowed to deduct &om the amount of loss proved, any money 
paid to the plaintiff by his insurers in respect of the same 


(f‘) Moon T. Raphael. 2 Bingb. (m) Rumhelow t. WKaUey. 16 
N. G. 816. Q. B. 897. 

(k) WUliame t. Archer^ 6 0. B. (») See, too, per Lord Abinger, 

318. C. B., 11 M. & W. 740. 

(l) 1 W. Saund. 28, a, a. 8. 
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damage* This would be to make the wrong>doer pay nothing, 
and take all the benefit of the insurance without the burthen 
of the premium (o). On the same principle, in trespass for 
taking ^way goods sold by defendant to plaintiff, and not paid 
for according to contract, the plaintiff is entitled to their full 
value. The jury cannot take into consideration the debt duo 
in respect of them from tlie plaintiff to the defendant, because 
the retaking by the latter would be no answer to an action by 
him for their price ( p), 

Tliis is the most proper place for noticing actions against against 

the sheriff by the debtor, or supposed debtor, for an unlawful 
execution. In such cases the sheriff a])penrs ns a wrong-doer, 
and damages against him are rcgulntc^d on niiich the same 
principles as against other persons. The rule was discussed 
lately in the Court of Queen's Bench under J:hc? follow'ing, 
circumstances. Thc«actioii was trespass against the sheriff 
and his bailiff for breaking the plaintiff’s lioiisi^, and seizing 
his goods; it appeared that a former execution for the same 
debt 2701, bad b ecn put in, and * the debt bad been )>aid to a 
person at the bailiff’s office, lie never paid it over, and the 
execution creditor never received it. Cpoii this fU'count 
execution was put in by the same sheriff, which was the ground 
of action. Tlie goods wen* not sold ; but a ninu remained in 
possession several days, il'be jury gave a verdict for It 

was held that these damages were not excessive against the 
sheriff; per Cur. “ If tlie second exePijtion had bi*cii put in 
merely by mistake, or with a view bond fUe to try any f|uestiou 
which might fairly have been tried between the sheriff and the 
plaintiff, we should have thought the damages excessive ns 
against the sheriff, as they greatly exceeded the pecuniary 
loss sustained. Sheriffs acting bond file are entitled to and 
will always have the protection of the Court. The jury appear 
to have thought that this was a case in which the proccs.s of 
the Court had been abused, and a gross outrage w^as committed 
under the forms of law'. \Ve cannot say that they were wrong 
in coming to this conclusion, and if they were right, we, should 
not be justified in interfering in behalf of the sheriff with the 
amount of compensation which they have awarded in the 
exercise of their constitutional functions (q), • 

A cpiestion has arisen several times as to the amount of Damaffon wiieii 
damages, where the sheriff has taken goods under a regular SSSid bybiJSSl- 
fi. fa., but has been guilty of such an irregularity in executing 
it as makes him a trespasser ab initio. It is laid down in • 

Semayne^s case (r), that the slieriff cannot break the dc- 

(o) Tates v. White, 4 Bingh. N. (^) Gregory v. Cotttrell, 22 L. J. 

C. 272. Q. B. 217. 

(p) OUlard v. Brittain, 8 M. & (r) !i Rep. 93, a ; 1 Sm. L. C. 

W. 57p, 46, b. 
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fendant’s house bv force of a fi. fa., but he is a trespasser by 
the breaking, and yet the execution which he then doth in 
the house is good. If this be so, damages against him ought 
only to be for the breaking, and not for the seizure, jyn the 
other hand, there seems to be an almost insuperable difficulty 
in the .way of framing any plea which shall not leave the 
taking without justiheatidn, and unless it can be justified, 
nothing short of entire damages can, it seems, be given. It is 
settled that the door being open is a condition precedent to 
executing the writ in the rlwelling-house, and that the aver- 
ment is material. Therefore when in trespass for breaking 
the plainti^s house, and arresting him therein, the defendant 
pleaded, except as to the breaking, an arrest under a ca. sa., the 
door being open, and this averment was traversed with success; 
it was held (liat damages might be given not only for the 
breaking and entering, but also for tlie arrest («). This, 
however, was a case of personal arrest, and in a later instance 
Parke, B., asked, ** wliether there was any au^iority for saying 
that the same doctrine applied to an execution against 
goods ?” (t) There is an exactly similar case; the action was 
for breaking and entering plaintiff's house, seizing his goods, 
and compelling him to pay a sum of money to withdraw from 
possession. The defendant justified under a writ of fi» fa., 
the outer door being at the time open. The jury found tliat 
it wa^ shut, and gave 7201 ,, observing that that sum was 
meant to include paid by the plaintiff, under protest, to 
induce the defendant to withdraw the execution. A motion 
was made to reduce the damages, on the ground that the 
execution was valid, though the entry was^ a trespass, and 
therefore the amountTof the levy ought not to have been given. 
The Court, in giving judgment, after observing that the only 
plea of justification under the writ of fi. fa. was one which 
alleged that the defendant entered for the purpose of making 
a levy, the outer door being open, and that this allegation 
was found against them, as well as the plea of not guilty, 
proceeded to sav, ** The defendants therefore could not avail 
themselves pf tfic writ of fi, fa. under the plea of the general 
issue, and were, upon the state of the record, without defence 
in regard vo the amount exacted to induce them to withdraw; 
the jury were warranted in including the amount so exacted 
in damages. The state of the record before-mentioned renders 
it unnecessary to consider how far, and to what extent, a levy 
under a writ of fi. fa. can be justified, where properly pleaded, 
when the possession of the goods has been illegally ob- 
tained (ti). When the question next arises we may expect 

(ji) Kei'bejfY.Denby,! M.&W.S36. («) Brurmcich v. Siowman, 8 C. 

(0 Percintl v. fUamp, 9 Exch. B. 317, 380. 

167, 170. 
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some phenomenon of special pleading to meet the possibility 
so cautiously hinted at. Probably th^e real importance of the 
doctrine above stated will be felt when the action is not 
against^ the sheriiF or his bailiffs, but against the execution 
creditor, for the proceeds of the sale. Should he be success- 
ful in separating himself from any connection with the un- 
lawful entry, he may be held entitle# to retain the goods, on the 
ground that the execution was valid, and that he cannot be 
put in a worse position on account of ini})ropcr conduct which 
he did not sanction, and which was not the act of his agent, 
but of a public officer obeying the mandate of a Court of 
Justice (tj), 

1 may observe that the outer door of an out-house may be 
broken open for the purjiose of executing a h. fa. (to), but not 
in making a distress \x). The cases were recon[*iled by Lord. 
Campbell, C. J., on ^he ground that a distinction may rea- 
sonably be made between the powers of an officer acting in 
execution of legal process, and the powers of a private indi- 
vidual, who takes the law into his own hands, and for his own 
purposes (y). 

Where a fi. fa. has been executed in a j>lace where the 
Court had no authority, as for instance, out of the jurisdiction 
of the Court, the measure of damages is the whole value of 
the goods seized, and not the amount of injury actually sus- 
tained. To admit tlie latter mode of estimating damages 
would be, in effect, allowing the illegifl ^proceedings to stand 
good {z). 

When, after a wrongful seizure by the sheriff, the goods 
arc taken from ^Jiiui by another wrong-doer, from whom the 
right owner can only obtain them by payment, he may, in an 
action a^inst the sheriff, recover as special damage the money 
necessardy so paid (a). And on the same principle the sheriffi 
is liable to all the costs of an illegal arrest, and not the 
original plaintiff, unless he was privy to it (h). 

We have before observed (c) that in trover by a bankrupt's 
assignees, who would themselves have had tq^ sell,, tlie jury 
seldom give greater damages than the amount ^t which the 
goods actuallj^ sold (d) ; and even may allow the shcrifTs 
expenses, if thcre^ were no circumstances making a sale by 

(v) *Seo 7 H. IV. 35, Com. Dig. (E. 2), pi. 6 ; Brownt v. Glen, 16 

Trespass, G. 1, 4 Inst. 317 ; Q. B. 254. . 

Rohinsm v. Vaughton, 8 0. & P. (y) 16 Q B, 257. 

255 ; Wihon v. Tumman, 6 M. & • (z) Sowell v. Champion, 6 A. & 

G. 236 ; Lyons v. Martin, 8 A. A B. 407. 

B. 512 ; Freeman v. Kosher, 13 (a) Keene v. Dilke, 4 Exch. 388. 

Q. B. 780. (5) Anon. 1 Chit. 580. 

(w) PenUm v. Browne^ 1 Sid. (c) Ante, p. 206. 

186. (d) Whildimtse y. Atkinson, 3 

{x) 9 Vin. Abr. 128, Distress C. & P. 344. 
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him more unfavourable to them than if it had not taken 
place (e).. But where the plaintiff is himself the owner of the 
goods, and sues in trespass, the amount of damages is entirely 
for the jury, and they are not limited to the amount for which 
the goods sold, though he had himself intended to sell them, 
and the sale was conducted by the auctioneer whom he had 
commissioned for that puif osc (/). 

When in an action against the sheriff for seizing goods, 
evidence was offered in reduction of damages, that the sheriff 
had made certain payments on account of rent and executions, 
which it was admitted he w^as bound to satisfy, the Court 
considered it doubtful whether such evidence was in general 
admissible. In tlic particular instance, however, it was 
allowed, as the plaintiffs had in their own notice of demand 
jcxprassly excejited the sums in question (^). 

When there is a doubt resi)ecting the proi)erty of goods 
which the sheriff is directed to seize, he may summon a juiy, 
ill the nature of an inquest on office, to satisfy himself 
whetlior the goods belong to die debtor or not. Their verdict 
does not bind the rights of the parties, but it will go in 
mitigatiou of damages, if they lind that the goods are those 
of the debtor, and it should happen that they are not (A). 
Ill general, however, the modern remedy by interpleader, 
under,] & 2 W. IV. e. 58, s. (>, will Jbe found more effeetual. 

iV. The action of replevin is an anomalous one, in this 
respect, that both plahitiff and defendant arc actors in the 
suit. Ill fact, it consists of two cross actions ; in which one 
party claims damages for having his goods seized, while the 
other [larty claims satisfaction for some dem^d out of which 
the seizure arose. One result of this pecnliaruy is, that cither 
party may obtain damages. 

Should a verdict be found for the plaintiff, the jury assess 
the damages ns in an ordinary action of trespass. Unless 
special damage is laid, they arc generally only costs of the 
re[dcvin bond, and in practice are always assessed at 21. 2^. 
in Lonck>q> Middlesex, York, and sonic other jdaccs; 21. 10s. 
elsewhere (t).. These are all he is in fairness entitled to, as he 
has already been given back possession of the goods distrained. 

Should the defendant be successful, the case requires more 
consideration, as several courses are open to him at Common 
Law, and by Statute. 


(e) Clark v. Nicholson, 6 C. k 
P. 712 ; 1 C. M. k R. 724, S. G. 
(/) Lockleif V. M.& W.133. 
{tj) Gohimnid v. Raphatl^, 3 Sco. 
385. 

(h) DiilUm, Sheriff, 146, Qilb. 
Execution, 21. 4 T. K. 633 ; Rohertf 
V. Thoma*, 6 T. K. 88. 


(() Chit. Prac. 1030, 9th ed., 
Archb. Pmo. (1853) 335. It is 
doubtful whether special damages 
arising from an injury to the goods 
by defendant or otherwise can be 
recovered, Conaor v. Bentley, 1 
Jebb k Sy. Ir. Rep. 246. 
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No damages are recoverable at the Common Law by the 
defendant in an action of replevin^ or second deliverance. 
Should there be a verdict for the defendant, or the plaintiff 
be nonsuited, the judgment at Common Law would merely be 
for a return of the goods 

By the combined effect of two statutes, 7 Hen. VIII. c.^4, 
s. 3, and 21 lieu. VIII. c. 19, s.^; ‘‘Every avowant, and 
every person who makes avowr}' or cognisance, or justifies as 
bailiff in any replcgiare or second deliverance for any rent, 
custom, or service, or for damage feasant upon any distress 
taken in any land or tenement; if the avowry, &c. be found 
for him, or the plaintiff be nonsuited, or otherwise barred, 
shall recover his damages and costs that he has sustained, 
as the plaintiff should have done if he had recovered.** 

An executor who avows or makes cognisayco under tlie, 
provisions of 32 Ilbii. VIII. c. 37, may recover damages 
under the above clauses (I*) ; but they do not apply where the 
defendant avows, &c., for any amercement by a Court Leet or 
Court Baron (/); nor where the ddfendant pleads property 
in the thing distrained (m). 

By 17 (^’ar. II. c. 7, s. 2, where in replevin for arrears of , 
rent, tlie plaintiff shall be nonsuit before issue jpined, the 
defendant is to make a suggestion in the nature of an avowry * 
or cognisance, upon whfch a writ of inquiry is to issue; and 
a similar writ is to be 4iw'arded where ^hc defendant ba^ judg- 
ment on demurrer, s. 3 ; and the jury a^pc to inquire the value 
of the goods, or cattle distrained, and the rent in arrear. 
Upon the return of the writ, defendant is to have judgment 
to recover the arrears of rent, if the ^ods, &c., amount to 
that sum ; aud if not, then the valu* of such goods, &c,, with 
his full costs of suit. Where the plaintiff is nonsuit after 
issue joined, or if the verdict shall be against the plaintiff, 
then the jury who are empannelled must make the .same 
inquiry. And if they omit to do so, no other jury can (n). 
But the defendant is umler no obligation to proceed by this 
statute j therefora^ in such a case, the defendant *ney enter 
up judgment de retoriio Imbendo at Common Lyw, even after 
error brought (o) ; and where the jury found the amount of 
damages and costs, but not the value of the distress or the 
rent in arrear, it w'as held that it might be taken to be a good 
judgment under stat. 21 Hen. VIII. c. 19, s. 3 (p). 


ij) Chit Forma, 584, 7th cd. ; 
Tidd, Forms, 607. 

{h) Famell v. KeighUey^ 2 Roll. 
Bep. 457. 

(0 Cro. EUz. 300 ; Porter v. 
Gray ; ikimwl v.IIoderf Cro. Jac. 
520. 

(vt) Hard. 153. 


(n) Skeape v. Culpeper, 1 Lev. 
255; JlerhtH v. WfUere, 2 Ld. 
Raym. 59 ; Kynaeton v. Mayor of 
Shrewsbury, 2 Str. 1052. 

(o) Ree$ V. Morgan, 3 T. R. 349. 
{p) Oamn v. Jtjnte, 4 T. R. 
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Illegal Distress. 

Slat. 43 Eliz. c. 2, s. 19, enacts, that where goods seized 
under a distress for poor rates are replevied, and the issue is 
found for the defendant, or the plaintiff is nonsuit after 
appearance, the defendant shall recover treble damages. 
Tttble damages, under this act, are three times the amount 
01 the charges incurred in respect of the distress; but not 
three times the amount *of the sum distrained for also. 
I'herefore, where the plaintiff had failed to proceed with his 
writ, he was held liable to the sum due, and three times the 
broker's charges (y). 

V. Illegal distress. 

The damages in suits of this nature depend greatly upon the 
form in which the action may be brought. Where the defen- 
dant can be treated as a trespasser ah initio, so as to make his 
.posi^ssioti of the goods wholly wrongful, their entire value 
will be recoverable. When it is necessary to sue for con- 
sequential damage, the plaintiff can only obtain damages for 
the special injury he has suffered, which may be very slight, 
where he was re^ly in^ault, and liable to a seizure of his 
goods. 

The action must always be for consequential damage 
where any irregularity has been committed in distraining for 
rent. This is enacted by 11 Geo. II. c. 19, s. 19, which, 
after reciting that some irregularity is occasionally committed, 
for which the party distraining is deemed a trespasser ah 
initio, and the plaintiff has been entitled to recover the full 
value of the rent for which the distress w'as taken ; provides, 
that where any distress shall be made for any rent justly 
due, and any irregularity or unlawful act shall be afterwards 
done by the party di^r^iing, or his agent, the distress shall 
not therefore be deemed unlawful, nor the persons making it 
trespassers ah initio; but the parties aggrieved shall recover 
full satisfaction for the special damage they shall have sus- 
tained, and no more, in an action of trespass, or on the case, 
at the election of the plaintiff. And no tenant shall recover 
in an action on the case, if tender of amends have been made 
before action brought (r). 

The following are the principal species of irregularity for 
which actions may be brought : 

Actions for excessive distress arise out of the statute 52 
lien. III. c. 4 (f), which provides that distresses shall be 
reasonable and not too great. And they that take great and 
unreasonable distresses shall be grievously amerced for the 
excess of such distresses. And such actions must always be 

iq) Netcman t. Bernard, 10 even independently, for Lord Coke 
Bingh. 274. * says of this statute, it agreeth with 

(r) Ibui., s. 20. the reason of the common law. 2 

(«> Proliably the action would lie Inst. 107, 1 M. & W. 447. 
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in case (t). Damages for an excessive distress^ where the 
goods have been sold, will depend u})ou the loss and incon* 
veuience the plaintiff has been pnt to by having an unneces- 
sary amount of his goods taken from him. If the amount 
for which they sold, beyond the claim against him, has not 
been returned to him, of course it will form part of ^c 
damages (u). In order to estimate whether the amount taken 
was excessive or not, their value must be calculated according 
to the sum which they would fetdi at a broker’s sale, not 
at the price which could be obtained for them from an in- 
coming tenant in the same line of business as the plaintiff (e), 

because the fonner is their value for the purpose of satisfying 
the defendant's demand. Where, however, the declaration 
makes no mention of a sale, either as special damage, or by 
way of substantive complaint, damages can onl^ be reco||pred 
in respect of the detention up to the time they were sold, antf - 
not in respect of the sole itself (ic). 

On the other hand, when the distress is so excessi\e on the 
face of it, that some of the things must be supposed to ha\e 
been taken without shadow of clajpi, as where fl oz* of gold 
and 100 oz. of silver were taken for a debt of tif. 8rl., trespass 
will lie (a?). 

No action at all is maintainable for distraining for more, 
rent than is due, provided the distress is not excessiv/.* as to 
that which is due; and an assertion that the distress was 
made maliciously, will not render h^count to tlmf effect 
good (y). 

By s. 3 of 2 W. & M. st. 1, c. o, loose corn or hay may im'Kuiunty m 
be distrained for rent, but it cannot be removed from the 
land till it is eitlier replevied, or sol^J in default of replevying. ‘'ro’iw. 

By 11 (fco. II., e, 10, s. 8, growing crops may be seized 
for arrears, and cut, cured, and laid up when ripe in barns, &c., 
upon the premises, and appraised or sold in the same manner 
as othe/^ goods or chattels; and the appraisement to be taken 
when cut, gathered, cured, and made, and not before. 

Tt'iider of rent in arrear, and costs and charges.of making 
distress, and whicli shall have been occasioned thereby, at any 
time before corn, &c., is ripe, cut, and cured, to put an end to 
distress (z), • 

Where there has been an excessive distress by taking corn 


{t) Woodcraft v. Thomjison^ 3 
Lev. 48 ; Lynns v. Moody^ 2 Stra. 
851. 

(tt) See per Parke, B., 1 M. & 
W. 448. 

iv) Welle r. Moody, 7 C. & P. 69. 
(tp) Tkompeon v. Wood, 4 B. 
493. 


{x) Uuichins V. Chandyere, 1 
Burr, 679 ; Crovftktr v. Rams- 
bottom, 7 T. It 658. 

(y) Tanrred v. Leyfand, 16 Q. 

B. 669 ; Steveneon ▼. Neumfiam, 13 

C. B. 2«6 ; overruUng Taylor 
F/enniker, 12 A. & E. 488. 

(z) Ibid., B. 9. 
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ot bay loose (under 2 W & M., sess. \, c. 5, s. 3), or growing 
ci^ps (under 1 1 Geo. IL, c. 19), the measure of dam^ is not 
the full value of the crops, beyond the amount whi^ ought 
to have been taken, because the tenant is not ultimately 
demived of them. It is simply such a sum as is a compensa- 
ti(m for the additional expense of a distress, and of keeping 
possession of that part of the crops which it was unnecessary 
to take during the time of possession; and some compensa- 
tion for the loss of absolute ownership, and power of dispo- 
sition for the same time; or if the tenant has replevied, then 
a compensation for the additional expense and inconvenience 
of re]»levying to a larger amount. If moveables have been 
distrained on along with growing crops, the probable value of 
the latter cannot be taken as a present satisfaction of the 
rent||to that gmoiint, so as to make the landlord a wrong- 
doer, by taking and selling all, or, as the case may be, the 
excess of moveable chattels, and liable for their value. He 
has a riglit to apply those which are immediately productive 
ill satisfaction of the rent jyro tanto^ and hold a reasonable 
part of the present nnprqductivc fund ia a security for the 
balance (a). 

In one case arising out of the latter statute, it was decided 
' that a sale of growing crops was wholly void unless the pro- 
visions of the act were complied with; and that no action 
could be maintained for consequential, loss arising from a 
])remature sale, since it. was such a nullity that no legal damage 
could he sustained from it (6). This decision, however, is 
opposed to a later one where a similar (piestion arose.. A 
Iniidlurd seized growing crops under a distress for rent, and 
sold them before tln^y were cut, contrary to the statute. 
They were afterwards cut and carried away by the purchaser. 
It ajipeared that they sold for the full amount they would 
have fetched, if sold at the proper time; and that rent to an 
amount greater than their value was due. Nominal damages 
only were given. Lord Lyiidhurst, C. B., said, “By the 
terms of- the Act, the party injured by an unlawful act, com- 
mitted utter a, lawful distress, is only to recover to the amount 
of the damage he has actually sustained." Bay ley, B., asked 
“ What damage is the plaintitf entitled to ? Why, the differ- 
ence between the amount for which the crops would have 
sold, if the sale had been regular, and that which they actually 
sold for " (c). 

At Common Law the distrainor eould not sell the property 
seized, but by 2 W. & M., st. I, c. 5, s. 2, where goods are 


(fj^ Parke, B., Pigfffftt v. (r> Proudlove v, TVeeiateire, 1 
IHrtUs, 1 M. W. 441, 4r.l. C. & M. 826. 

\h) Ou-rti V. Lt'fffif 3 B.& A. 470, 
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distrained for rent, and the tenant or owner of the4;oods shall 
not, within five days next after such distress taken, and notice 
thereof (with the cause of such taking), replevy the same, 
then after such distress and notice and expiration of five days, 
the distrainor may cause the goods to be appraised by two 
sworn appraisers, and after such appraisement may sell %>r 
the best price that can be gotten at the time, leaving the ovcr«> 
plus, if any, in the hands of the sheriff, &c. for the owner s 
use. In an action on the case for selling goods distrained, 
without appraisement, the measure of damages is the value of 
the goods, minus the rent due {</). 

Actions on the case also lie upon the e(|uity of the abovo 
statute, for not removing the distress in’ a reasonable time (e ) ; 
though the plaintiff may, if he choose, sue for the continuing 
upon the premises after five days, as an independent ^^es; 
pass (/). And similarly for not giving notice, and not soling 
at the best price (^). The damages in all such instances 
will depend upon the actual loss. the plaintiff can prove. In 
an action for not selling a distress at the host price, he was 
allowed to show tl||t the goods were left standing in the 
rain, and that they were improperly lotted (4). Want of 
notice does not render a distress invalid (i). 

By 52 11. III., c. I, and 1 & 2 Ph. & M., c. 12,* s. 1, it ist 
enacted that no distresa of cattle shall be driven out^f the ommiy. 
hundred, rape, wapentake, or lathe where such distress is 
taken, except it he to a pound ovei^jivithiii the same shire, 
not above tliree miles distant from the place where the saiil 
distress is taken; and that no cattle or other goods distrained 
or taken by way of distress, for any matter or cause at one 
time, shall be impounded in several places, whereby the owner 
shall, be constrained to sue several replevies for the delivery 
of the said distress; penalty for every sucdi offence 100/., and 
treble damages. 

In all these cases where the first taking of the distress is 
lawful, a subsequent ilisobedicnee to the statute does not make 
it void, so as to enable the other party to sue in irespass; 
therefore where the action is for driving into anot{^er county (y), 
it must be framed in case upon the statute. The damages 
would probably be such as the Act suggests, via., the addi* 
tional trouble and expense of replevying. This act, it will be 
observed, equally applies to cases of damage feasiuit. 

(d) JBufghu v. Ooode, 2 Cr. & J. (A) Paynter v. BtbcHey^ 5 0. k 

364 ; Kniykt v. Egtrton^ 7 Exch. F. 512 ; and see Ridyway y. Ijiaf* 

407. ford, 6 Exch. 404 ; Roden v. Eyton, 

(e) Com. Dig. DistresH, I. 6 C. B. 427. 

(/) Grifin v. SevU, 2 Sira. 717. (t) Trent v. Hunt, 9 Exch. 14. 

(y) Com. Dig. Distress, D. 7; 2 (j) Oimbart v. Pehh, 2 Stra. 

Chitt. PI. 537. 1272. 
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It will b§ readily seen that there are many cases to which 
the above section {k), in favour of distresses where there has 
been a subsequent irregularity, does not apply. It is expressly 
confined to distresses for rent, and therefore the law as to 
damage feasant is left where it was before. Nor does it apply 
wlfbre the distress is void ah^ initio ; as, for instance, where 
no ren£ was due at all (1 ) ; or where the distress was effected 

by breaking open an outer door(m); or where the goods 
taken were not distrainable at all. In all these cases trespass 
or trover may be maintained, and the actual value of the 
things recovered (n). And where a distress is made by virtue 
d>f 2 W. & M. st. 1, c. 5, for rent pretended to be due, and 
none is really in arrear, the owner of the goods distrained 
may recover double their value and full costs (o), and the jui^ 
ought to be directed to give this amount (/>). Nor does it 
apply to any independent act, irrespectivo of the distress; as, 
for instance, where a landlord, after making a distress, turned 
the tenant out of possession (9). 

A distress will also be void ah initio, when made after 
tender. But tender after distress, andi||>efore impounding, 
makes the detainer, and not the original taking, wrongful; 
and tender aflcr the impounding makes neither the one nor 
.the other wrongful, for then it comes too late, because the 
cause is put to the trial of the law to be there determined (r). 
This rule applies not only to distress taken damage feasant (5), 
but also to distress fhr rent. For the latter pur{)ose an 
impounding iu the house is sufficient to iirevcnt an action of 
tn;spass being maintained (t). And even an action on the 
case, upon the equity of the statute ^ W. & M., st. I, c. 5, 
s. 2, will not lie where the landlord has proceeded after 
tender, when the tender did not take place till after the im- 
pounding; perhaps it might, however, if malice were alleged 
and proved («). 

To make a party trespasser ah initio, there must be some 
act done, as seizing after tender, or working or killing a dis- 
tress taken damage feasant: mere non-feasance, as refusing to 
return a distress upon tender made after seizure, will not 
make the ori^ual taking, but only the subsequent detainer, 


(l) 11 Oeo. n. c. 19, 8. 19. 

(/) Ireland y.Johwn, 1 Bingh. 
N. a 162. 

(m) Jirewn v. Olenn, 16 Q. B. 
254. 

(m) Sco Harvey v. Pocock, 11 
M. & W. 740. 
to) S. 6. 

(/>) Idaiiten v. Farris, 1 C. B. 
715. 


{q) Etherlon v. Popplewell, 1 
£a^ 139. 

(r) Six Carpenters' ease, S Bep. 
147, a; Gilb. Bist. 50, 67. 

(«) ^rif V. James, 1 Bingh. 
841 ; Anscamhe v. Shore, 1 Campb. 
285, 1 Taunt. 261, S. C. 

{t) Ladd V. Thoenas, 12 A. k 
K. 117. 

(u) Ellis V. Taylor, 8 M. & W.415. 
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wrongful (o). So where customs’-officers detail^ dutiable 
goods at the custom-house, under an unfounded belief that 
they were prohibited and liable to forfeiture, this was held 
not to be a trespass, as they had come into their posses- 
sion originally without any trespass or seizure on their 
part (tf?). 

Even where a party is, or becomes, a trespasser aib initio, 
as to part of the thing distrained on, this does not make the )>arfcofUiodi8< 
distress void as to the rest. Accordingly where several barrels 
of beer were distrained for rent, and the distrainor drew beer 
out of one of them. Lord Uolt held, that it made him a tres- 
passer, ah initio, as to that one only (x). This decision was 
acted upon in a modem case under the following circum- 
stances. The defendant distrained for rent, and included in 
the inventory looms then at work, and without which there 
was a suiticient distress. The defendant remamed in posses- 
sion five days, and then withdrew on .being paid rent and 
costs. The judge told the jury, that the distraining the 
looms entitled the plaintiff to a verdict for their value ; and 
that as no damage igas proved, it was for them to say, whether 
they would give more than the amount piud to redeem them. 

They found a verdict for the sum paid, A new trial was 
granted, unless plaintiff w^ould consent to nominal damages, 
being entered. Lord Abiiiger, C. B., said, “ The Six Car- 
penters* case leaves it an open question how far the party 
becomes a trespasser, ah initio, as to the whole distres*s by an 
excess as to part. It is very reasonable that he should not, 
but that his liability should lie limited according to the 
doctrine laid down by Lord Holt. This is only a constructive 
trespass as to the looms, and yet the* plaintiff is asking for 
damages to the amount of the whole rent. It is the same as 
if the goods had been sold, and the value of the looms re- 
turned to him (y). 

By 51 II. 111., c. 4, no man shall be distrained by his Things dJiitraln> 
beasts that gain his land, nor by his sheep for any debt, if there conditiuu- 
can be found another distress, or chattels sufficient whereof 
they may levy the distress, or that is sufficient for the de- 
mand; except impounding of beasts that a man findeth in 
his grounds damage feasant. And the same conditional 
exemption extends to the instruments of a man*s trade or 
profession (z). But a seizure of such property will not be 
tortious, where the only other distress consists of growing 
crops. The landlord has a right to resort to those subjects 

(v) Six Carpenters' ease^ 8 Rep. (y) Harvey v. PococJe, 11 M. & 

146, a. W, 740. 

(w) Jacobson v. Blahe, 6 M. & (z) 1 Inst. 47, a ; Simpson v. 

G. 919. * Ifartopp, Willes, 612. 

(*) Dod V. Monger, 6 Mod. 215. 
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of diatress#rhich are immediately available by sale, and is not 
Iiound to take those which cannot be productive till a future 
period (a). 

Statute 17 Geo. 11. c. 38, s. 8, contains provisions similar 
to those of 1 1 Geo. II. c. 19, ss. 19 & 20, in case of distresses 
for poor rates. 

(o) PiygoU v. Biriles, 1 M. & W. 441. 
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CHAPTER XIV. 


1. Injury to land gentroLly. I 2. Profits, 

Compensation clauses. | 3. Injury to easements. 

Having in the preceiliiig chapter discussod tliosc actions 
which are brought for wrongs affecting personal property, 1 
shall employ the present chapter in examining those which* 
affect real property. 

1 . In actions for injuries to land, the measure of damages 
is the diminished vnliie of the property, or of the plaintiff's 
interest in it, and not the sum which it would take to restore 
it to its original state. This was decided in a case where the 
defendant had cut a ditcli in the plaiiitilT s field, and carried 
way the soil(((). And so where the defendant hits knocked^ 
dow*n the plaintifT s hoi\{«e, built upon his land, which is on 
lease, the proper measure is the amount hv which the*selling 
price of the premises would he reduced by the wrongful 
act (6). This amount is to be estimated by the value of the 
old house, and not by the sum it w'ould cost to build a new 
one (c). Even if the house were only leased to the plaintiff, 
who was himself under a covenant to .rqiair, the same prin- 
ciple would apply, for his liability on the covenant is calculated 
in the same way (d). Of course, special loss or injury to the 
occupant might give rise to additional damages. 

The damages will vary considerably, according to the 
plaintiff's interest in the land. This is obviously just, both 
to prevent the plaintiff getting extravagant recom^)ensc when 
his interest is oh the point of expiring, or very remote, and 
to prevent the defendant being forced to pa/ for the same 
damage several times over. The same act may .give rise to 
different injuries ; the tenant may sue for the injury to his 
possession, and the landlord for the injury to his reversion («)• 
And so where several arc entitled in succession, as tenant for 


(а) /on«v.(?oodoy, 8M.& W.146. 

(б) Hoshing v. PhUips^ Exch. 
168. 

{c) LvJnn v. GodsaU, Peake, Ad. 
Ca. 16 ; Jhdd v. Holme, 1 Ad. k 
Ell. 498, .507. 


(d) Yates v. Punster, 11 Rxch. 
16. 

(c) Jefferson v. Jefferson, 3 Lev. 
130; Jesser v. Gifford, A Burr. 
2141. 


to land. 


Dnmngcf! var 
ni'conling to 
I>luii)tur8 into* 
rcMt in tlio land. 



288 


Evidonco of 
intoroflt. 


Injuries to Land, 

life, in tail, in fee, each can only recover damages com- 
mensurate to the injury done to their respective estates (/). 
Hence where a stranger cuts down trees, the tenant can only 
recover in respect of the shade, shelter, and fruit, for he was , 
entitled to no more; and so it is where the occupant is tenant 
ill tail, after possibility of issue extinct ; but the reversioner 
or remainder-man will recover the value of the timber itself (^). 
And so where the action was by the owner of a house against 
his lessee for opening a new door, whereby the house was 
injured, and the plaintiff was prejudiced in his reversionary 
interest; the jury found that the house was in no way injured 
by the act complained of, upon which nominal damages were 
entered for the plaintiff, subject to a special case; it was held 
that there ought to be a new trial, that the jury might say 
whether the reversionary right had been injured, which it 
might be by the evidence of title being weakened, though the 
house was as good as ever (K)* 

For the same reason the plaintiff must show what his 
interest is, and its duration. A tenant can only obtain 
nominal damages, unless he gives evidence of the time for 
which he is entitled to occupy (t); and an owner who has 
parted with the right to the surface of the soil, as for instance 
by granting a right of pasturage over it, with exclusive pdi- 
sessioii, cannot sue at all for any trespass which does not 
affect the sub-soil (j). 

Thcic is one curiouo case which seems at first to be at 
variance with this principle. In reality, however, upon the 
grounds upon which it was decided, it is in perfect accord- 
ance with it. J. J. demised land to the plaintiff at an annual 
rent for twenty -one years, with liberty to dig half an acre of 
brick earth annually; the lessee covenanted that he would not 
dig more, or if he did, that he would pay an increased rent of 
per half acre, being after the same rate that the whole 
brick earth was sold for, A stranger dug and took away 
brick earth. The plaintiff sued him, and on verdict for 
plaintiff, the question was whether he was entitled to the 
whole value of the earth, or only in proportion to his interest 
in it. It was admitted that there was more brick earth left 
than he could use up to the end of his term at the rate of 
half an acre per year. It was held by Mansfield, C. J., and 
Heath, J. (Chambre, J., contra), that the tenant Vas entitled 
to recover the whole value of the brick earth. They said that 
the lease amounted to an absolute sale of the whole brick 

(/) Svtlyn r,JRadduh, Holt, N. {h) Young r. Spencer, 10 B. k 
P. 643. C. 146. 

(g) Bedingfield v. Ondov^ 3 Lev. (t) TSttfnam v. Knowles, 18 C. 
209, 4 Rep. 63, citing 27 H. VI. B. 222. ' 

Waste, 8. (;> Ow r. Ohe, 6 C. B. 633. 
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earthy but the tenant was not to pay for the whole, unless he 
used the whole. Now supposing two actions to be brought, 
by the tenant and the landlord, it is clear that the sum of 
^ damages recovered must equal the full value of the earth. But 
they said the landlord could onlv recover nominal damages, 
because non constat that any of the earth would ever be left 
for the benefit of the reversion, as the tenant had the right 
of taking it away. Nor could he suffer by so much earth, 

upon which the tenant might pay additional rent, being taken 
away. Because whether it was taken away by the tenant 
himself or a stranger, he would equally have a right to recover 
on his covenant. If then the landlord could only obtain 
nominal damage, of course the full amount must be recover- 
able by the tenant. On the other hand, Chambre, •!., was of 
opinion, that the property in the extra earth remained in the 
lessor, sulfjcct to the* lessee’s right to purcliAsc it at a fixed 
])ricc. That the beneficial account of the plaintiff in the earth 
taken by the defendant consisted in the difference between its 
value and the [trice he must have paid for it had he taken 
it himself. That all the remaining interest was in the rever- 
sioner. That the latter could maintain no action against the 
lessee iqion his covenant for the value of the earth taken by 
a stranger. (Consequently, that if the lessee reebvered the, 
whole value he would receive so much money of his lessor’s 
which he could not be made to refund (k). It is clear that 
whichever side was right, the principle that neitlu^ could 
recover more than the amount of their^nterest was admitted. 

We have had occasion before to examine the case of a tres- tivkjwws hy 
pass committed by mining and carrying away the minerals *"'“*“«• 
severed (/). Here the most essential •pfTrt of the wrong con- 
sists in the removal of the mineral. It is to be estimated at 
its value at the time the defendant began to take it away; 
that is, as soon as it existed as a chattel. This value will be 
the sale price at the pit’s mouth, after deducting the expense 
of carrying it from the place in the mine where it was got to 
the pit’s mouth, but not the cost of severing it. Separate 
compensation must be given for all injury done to* tlie soil by 
digging, and for the trespass committed in* dragmng the * 
mineral along the plaintiffs adit (m). It seems, however, 
that where ^herc is a real disputed title the case is different, 
and the minerals are to be valued as if the soil in which they 
lay had been purchased from the pbuntiff (n). 

Another question which has been already discussed is, 

defcndMit’a act. 

(1e) AUerdol ▼. SfevenSf 1 Taunt. W. 352 ; WUd ▼. IloU, 9 M. & W. 

188. 672. 

(0 Ante, p. 208. (a) Per Parke, B., 9 H. & W. 

(ia) Biorgan v. Powell, 3 Q. B. 678 ; Wood v. Mortvmd; 8 (2. B. 

278 ; Martin v. Porter^ 6 M. & 440, n. 
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when prospective loss arising from an injury to land may be 
ailowcd for, and when it may not. The rule is that when 
shch prospective loss may be the subject of a fresh action 
when it occurs, it cannot be allowed for beforehand^ and eiea 
eersd (o). The former is the case when the act complained 
of is a continuing trespass upon the plaintiffs land, as, for 
instance, an unauthorised erection upon it(p); or is a con- 
tinuing nuisance to it (q). Accordingly, a former recovery is 
no bar to any number of subsequent actions as long as the 
same cause continues; otherwise the defendant would be pur- 
chasang a right to commit a wrong (r). And it makes no 

difference that the defendant has no power to enter upon the 
land in question to remove the source of complaint, and that 
he would be a trespasser if lie did so(s). For the same 
reason, viz., that a continuing trespass is a fresh ground of 
action every day, if part of the time during which the tres- 
pass was continued is beyond the period of limitation, damages 
can only be recovered for the trespasses within such period (t). 

The contrary rule obtains where the original wrong consists 
of a single injury, or act of destruction. Accordingly, where 
the defendant has made an aperture in the plaintiffs mine, 
through which the water kept continually flowing into, and 
drowning k, it was ruled that no fresh action could be brought 
for loss accruing subsequently. Tly;^ damages in the first 
action for making the aperture must be taken to have been a 
full corwipcnsalion not inily for the act, but for all the con- 
sequences whieh could arise from it (m). 

Where tlie defendant is one of a number of co-trespassers, 
ns a ntember of a hunt, he is liable for the whole of the 
damage done (c), but u,ot for any malicious motive which may 
have actuated any others of the party (w). 

Consequential loss resulting naturally from arts which are 
in themselves part of the trespass, may be proved as sub- 
stantive damage, though it niiglit be sued for as a distinct 
ground of action ; for instance, infection caught by plaintiffs 
cattle from the entry of diseased cattle into his land (*v) ; but 
where in trespass for breaking the plaintiff s house, evidence 
was offered that his wife was so terrified by the defendant’s 
conduct that , she took ill and died ; this was received, not as 


(o) Ante, pp. 83, 85. 

(p) Jlolmee v. 10 A. k 

B. 508. 

( 9 ) Aadwall T. ffuichinton, 4 
G. A P. 833 *; Tkompeon v. Oibinn, 
7 M. A W. 457. 

<e) Jhid. 

(•) Tkompeonr Oibeon, uht eujK 
(t) Wiiles T. ihuiper/ord J/ar- 
htCiK, 2 Bingh. N. 0. 281. 


(u) Clegg v. DeaMen, 12 Q. B. 
576. 

(p) Hume V. Oldacre, 1 Stark. 
852. 

(w) Clarke v. Newtam, 1 Bxeh. 
131, ^89. 

<«) Andenony. JBnekton, llStra. 
192. 
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a ground for substantial damage^ but merely as shoy^ing th^ 
yiolenoe of the defendant's conduct (jr). Such an eyent covdd 
not be treated as a natural result of the trespass. Nor can any 
^ grater effect be given to loss arising from circumstances 
which are in themselves only matter of aggravation, and not 
part of the trespass. Trespass was brougm for brewing and 
entering plaintiffs dwelling-house, and under a false and un- 
founded charge that plaintiff had stolen property in her houses* 
searching the same, whereby the plaintiff was not only inter- 
rupted in the enjoyment of her dwelling-house, but her ciedit 
was and is injured by reason of a belief excited among her 
neighbours that she was a receiver of stolen goods. Two objec- 
tions were taken. First, to the declaration, as uniting charges 
of trespass and slander which have different periods of limita- 
tion. Secondly, to the summing up of the jydge, who had. 
told the jury that if* they believed the plaintiffs witnesses, 
he thought there was something very like a charge of having 
stolen goods ip her house, and if so the ilamnges undoubtedly 
ought not to be merely nominal. But Lord Ellenborough 
said, ‘*As to the exception taken to tlie declaration, the 
trespass is the substantive allegation, and the rest is laid as a 
matter of aggravation only. On the other point does not 
apjicar that the learmfd judge told the jury that they might 
go beyond the damages tbr the trespass, and consider tlK» rest 
as a subject of sub$tanti\c damage, or in any otherwisj^ ihmi 
as connected with the trespass, and thaf ^ the constant course 
of considering it. In actions for false imprisonment, the jury 
look to all the circumstances attending the imprisonment, and 
not merely to the time for which the pajly was imprisoned, 
and give damages accordingly. So hete, the brcalkiiig and 
entering the plaintiff’s dwelling-house for the purpose Of 
searching it, and under the false charge, constitutes the 
trespass, and the false charge was not left as a distinct and 
substantive ground of damage ” («). ' , 

On the other hand as many arts as the plaintiff chooses Sovorai iron- 
may be joined in the declaration, and allowed for os* substan- ^'“***’®“* 
live damage when they are themselves tresjMisses ; jfor instance, 
entering his land, and carryiAg away his trees,! or chasing and 
killing his cattle (a), or debauching his daughter (&). But 
in such a casa each act must be laid with all tlie legal requi- 
sites to form a ground of action. Therefore, in trespass for 
entering the plaintiff's dwelling-house and taking away certain 
goods there, it was held that no damages could be given in 

M Bvadey v. 1 St. (a) Anderson y. Budtm, I Bin. 

98. 192. 

(s) BracegirdU v. OnfMf 2 M. (6) Bermett v. AUcoit, 2 T. R. 
k S. 77, 79. 166. 
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respect of the goodsj as there was no allegation that they 
were the property of the plaintiff (c). 

In actions of trespass^ even where there is no special 
damage^ the jury are not limited to the actual injury inmcted, 
but may take all the circumstances into consideration : 500^. 
were held not to be excessive damages where the defendant^ a 
man of rank, persisted in entering upon the plaintiff’s land, 
•and shooting his game, though required to desist, and con- 
ducted himself in other respects in a violent and abusive 
manner (<Q. 

CompennaHmi Injuries to land frequently arise from the operations of 
alithonty’Sf ^ public Companies, acting within the powers given them by 
Pariiamcut. their acts. In all such cases provisions arc made for giving 
compensation to •the parties injured. The most important 
. of these provisions are contained in the Lands Clauses Con- 
solidation Act, 8 Yict. c» 18, which ris incorporated with 
every act authorising a public company to purchase or take 
lands for its undertaking. 

uniiii n iiiw'i! Where the compensation claimed for the value of lands 

taken, or of the claimant’s interest in them, or for the damage 
done to lands injuriously affected by the undertaking, does not 
exceed the question shall be settled by two justices (e). 
Where tlie amount is greater, disputes arc to be settled by 
arbitration, or the award of a jury, at the option of the 
claimant (/). And in estimating the purchase money or 
compensation to be paid by the promoters of the undertaking, 
regard shall be had not only to the value of the land to be 
purchased or taken by the promoters, but also to the damage, 
if any, to be sustained by the owner of the lands by reason 
of the severing of'the lauds taken from the other lands of the 
owner, or otherwise injuriously affecting such other lands by 
the exercise of their powers (p). The sums payable in respect 
of the purchase, and of the consequential damage, are to be 
assessed separately (A). Provision is also made as to the 
application and investment of the compensation money when 
the person entitled to it is under any disability, or has only 
a partial int;ercst in the sum awarded (i). 

Jury limy Jccido Where the amount of comp^hsation is referred to a jury 
KiUnu laXe!*®*' under these clauses, they arc authorised to decide that no 
claim to compensation exists. The warrant does not bind 


(e) Pritchard v. Zoit^, 9 M. It 
W. 666. 

(cf) Mcrett v. Harvey, 5 Twint. 
442. 

(e) 8 Viet c. 18, a. 22. 

(/) Sa. 23, 68. 

(^) B. 63. 

(A) S. 49 ; Ccrrtgn} r. Lnadar 


and BlatkwaU RaUvoay Co., 5 M. 
It G. 219 ; In re London and 
Oretnitich RaUtoay Co,, 2 A. Ic B. 
678 ; B. and W, India JOodee ▼. 
Bradekaw, 12 Q. B. 562 ; R* v. 
Tnuteee of Norwich Road, 5 A. & 
B. 563. • . N 

<•) Sa. 69—75. 
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them to any assumption that an injury has been done> and 
finding a farthing to be due will be just as much a breach of 
their oaths as if they were to return a verdict 'for lOOOf. (y) 
But though they may refuse compensation on the ground 
that none is due, they cannot do so on the ground tliat the 
claimant has no title to the subject matter in respect of which 
it is sought. Accordingly, where a party claimed compensa- 
tion in respect of a right of way, and the jury found that the 
right of way did not exist, and that on that ground^ the 
claimant was entitled to no damages, but in case they were 
bound to assume its existence, assessed damages at 150^., the 
Court of Queen's Bench held ( contra) that they had 
no power to find as to the right, and that the verdict could 
not stand even for the amount given conditionally (it). Nor 
have they any jurisdiction to determine whether the company 
are excused from Aieir obligation to pay compensation by 
any collateral matter. For instance, if the complainant had 
executed a deed, and it was intended by that deed to release 
the defendants, ^he power to determine that question would 
be wholly out of the limits delegated to the jury or arbitrator, 
and the matter so insisted upon as a defence to the claim 
would be equally beyond his jiirisdietioii (Q. And on the^ 
other hand they cannot award compensation for any loss which* 
has not arisen from an exercise of the powers of the act, but 
from breach of a mere collateral agreement. Therefore where 
a claimant's land was injured by the •operations of a dock 
company, but the injury arose not from anything they were 
empowered to do, but from the imperfect execution of a wall 
which the commissioners had agreed tq build for his protec- 
tion, and an award gave damages in respect of such injury, 
it was held to be invalid. The Court said, the claimant's 
remedy is on his contract with the commissioners, which 
could not he enforced, as the commissioners plead the Statute 
of Limitations. But the damage by the breach of contract 
is entirely collateral to the damage done by the exercise of 
the powers of the act, in making the cut on the bafikk of the 
river. The question arising upon this complahit could not 
possibly have been decided by the arbitrator undqr the refer- 
ence as to the amount of damage (m). 

When injury has been done by a public company, acting 
under the authority of Parliament, the question arises whether 
satisfaction can be obtained at all, and if so, whether by an 


(i) LaneaUer and PrtM- 

ton Railway Co.^ 6 Q. B. 759 ; 
London and North Western Rail- 
way Co, r,/£radleyt 6 BaiL Oa. 
551. 

{k\ Rty, ▼. London and North 


Wtslem Railway Co,, 8 B. B. 
448. 

({) Per Parker B., m re ByUs, 
25 h. J. Bz. 58, 57. 

(•a) In re ByUs, ubi sep, 

K 2 


but not on 
queation of title. 
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action or by the machinery provided hy the legislature for 
settling the amount of compensation due. In the former case 
the question of damages comes undar the ordinaiy principles. 
In the latter it will he n^ssary to enquire what the in- 
jury is in respect of which compensation may he given> 
and how far such compensation operates as a bar to all future 
claims*. 

wiien no action Where the injury is of a nature naturally arising from the 
powers* given to the company, and necessarily contemplated 
when those powers were given, and when it is not caused by 
any want of care on their part, no action at all will lie. The 
remedy, if any, must he under the compensation clauses. 
Therefore it was held that an indictment would not lie against 
a railway company for a nuisance in consequence of their 
i^ngincs frightening horses as they passed along the adjacent 
road, llie Court said that the legislature must he presumed 
to have known that the railroad would be adjacent for a mile 
to the public highway, and consequently that travellers «would 
be incommoded by the passage of engines. There was nothing 
unreasonable or inconsistent in supposing, that the legisla- 
ture intended that the part of the public which used the 
highway should sustain some inconvenience, for the sake 
of the greater good to be oblained by other parts of the 
public from the new railroad (n). 'In a case like this it is 
clear (liat there coul^ he no remedy under the compensation 
clauses either. ^ 

When actiun will Ou the other hand an action will lie where the injury has 
arisen either from an unauthorised act done by the company, 
or from some auth wised act done in an incautious way. The 
first point was the ground of the decision in Turner v. Shef- 
field and Rotherham Railway Company (o). There the 

For oxcoRH of special act provided that nothing therein contained should 

auihorify. fuithorisc tlic <x)mpany to take, damage, or injure any building 
erected before November, 1835, without the consent of the 
owner, other than such as were contained in a schedule, or 
omitted from it by mistake. An action was brought by the 
reversionary owner of a factory, built before November, 1835, 
and not within the exemptions of the act, for obstruction to 
its lights, and damage by the drifting of dust, i%c., from the 
station. Held, that the action would lie. Tlie company had 
no power under their act to purchase it directly without the 
owners consent, and could not be allowed to buy it indirectly, 
by causing its lights to be obstructed, and then leaving the 
owner to receive compensation under the acts (p). 

(n) V. Pfose, 4 B. it Ad. 50 ; (o) 10 M. k W. 425. 

and fsee /xr Lord Truro, 0., Lmihn {p) See WiUx3 t. Ilunger/ord 

and North Wenirm Jladvay Co. v. hfarket Co., 2 Bmgh. N. 0. 2S1. 
a Rail. (-a. 650. 
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Upon the second point mentioned above, a later case was For want of duo 
decided. The action was brought a^inst a^^lway for not 
leaving arches in their embankment, in consequence of wliicli 
the flood waters were unable mi^tcape, and were forced back 
upon the plaintiff’s land. The defendants pleaded that they 
had paid compensation to the owner of the lands flooded, for 
all injuries done by the railway to his property. The em- 
bankment which caused the flood was not upon his land. It 
was held that the compensation could not have applied to 
contingent and possible damage, which might arise arferwards 
by the works of the company at other places, and which could 
neither be foreseen nor guessed at by the arbitrator. Nor 
were the company protected by their act, for though they 
were empowered to make the embankment in the very way 
they did, still they might have avoided the injury by executing 
the work with proja^r caution ; on this gromfd the case wa^ 
distinguished from that of R. v. Pease (^). 

Tbe next thing to he considered is the operation of the 
compensation clauses. here damages are claimed on account IiukI Woini^ 
of the taking or severing of the lands, no fpiestion can arise as to 
their ajiplieubility, and very little as to the amount of damage 
done. The general struggle is to bring the case within the 
words injuriously a^lVcted.” IMic test upon this point seeing 
to he, whether the lamis arc in fact depreciated in va^ue, and 
from a <*ausc which, Ii ut for their Act of Parliament, would have 
rciulered the company liable to an action. This rule ^as laid 
down lately by the Court of Queen’s fleiieh. The ground of 
complaint was that the railroad crossed a private road of the 
]>laintiif *s, at a level ; gates were erected at each side of tlic 
railway, and the key was kept by n ssrtknt of the company, 
who resided one or two hundred yards off; the plaintiff also 
had a key. From the nature of the ground, a person crossing 
the railway by the road would not see the train till it was at a 
distance ordinarily passed in seventeen seconds. Lord Camp- 
bell, C. J., said, “ No doubt there may be loss, arising from 
the construction of a railway, which would not eritjtl^* to com- 
pensation ; but when the depn^ciation is caused by sometluiig 
which, as betw^een the landowner and the company, could be 
done legally only by virtue of the act, there can# be no doubt 
that that is a case for compensation.” Erie, J., agreeing in 
these ^rincii>les, added that they appbed both to the erection 
of the gates and the danger produced by the passing of tbe 
trains. Tlie plaintiff, instead of a free and safe way, had one 
obstructed, and bablc to danger (r). So the right to compen- 
sation was supported, where the company had lowered a road 

(o) Lawmnet v. Qrcai Northern (r) Glover t. North Siaffordehire 
Railway Co., 16 Q. B. 643. RaUway Co., 16 Q. B. 912, 923. 



S46 


No ooinponM- 
Unn for n moro 
imblto ii\)ury. 


Compensation Clauses, 

in front of a piece of land» and thereby injured its value, 
impeding the access to it, and causing the necessity of addi* 
tional fences, out had not actually touched any part of the 
land. The court said, ^‘^B^ilpire we conclude, we may briefly 
advert to an argument which was much pressed upon us,—* 
that if we make this rule absolute, any injury to land, at any 
distance from the line of railway, may become the subject of 
compensation. If extreme cases should arise, we should know 
how to deal with them; but in the present instance, the alleged 
injury il to land adjoining a road, which has been lowered 
under the provisions of the act, and is therefore land injuri- 
ously affected by an act expressly within the powers conferred 
on the company ” («). The same decision was given where 
the injury to the lands consisted in cutting them off a ferry 
appurtenant to them (t). A mill-owner was entitled to all the 
Surplus water ijt)t wanted for the purposes of a canal. The 
canal company, by their act, were restrained from altering their 
canal after two years. After that time tliey erected an engine, 
which, by forcing up water into the canal, increased the quan- 
tity of Vater, and so enabled the company to pass down a 
greater quantity of barges than before. It was decided that 
the mill-owner might maintain an action against them for the 
loss he suffered by the surplus water being diminished (u). 

In no case can a claim be set u{) for an injury which 
is coinmou to the claimant with tlie rest of the public. There- 
fore it was held, that nc compensation was due to the owners 
of a brewery for the deterioration of the waters of a public 
river, from which their brewery was supplied, the use of the 
water having been common to all, and not being claimed as an 
easeinent to the teiftinent (e). This was probably the real 
ground of the decision in another case, where it was held that 
no c«in()cusatiou could be exacted. A dock company was 
authorised to purchase land, pull down the houses on it, stop 
up and turn aside highways, and to provide cuts, sluices, 
bridges, X'c. Any person injured in his estate or interest by 
the making of any such cut, &c., was to be compensated. In 
pursuance of this statute they pulled down a number of 
houses, and itiade a cut which intercepted several thorough- 
fares, and obliged those who had formerly used them to t^e 
circuitous routes. The tenants of a public-house on land not 

($) Reg. T. Raetem Counties Londm and North Western RaU- 

Railtsag, 2 Q. B. 347. way Cok v. Bwdley, 6 Bail. Oa. 

(f) Rrg. V. Oreai Northern Rail- 551, 
way, 14 Q. B. 26, (i*) R. r. Bristol Do(k Co,t 12 

(tt) Bl^rmore v. Glamargan^ Ea^ 429 ; aee London and North 

shire Canal Co., 2 C.M. &R. 183 ; Western Raiiway Co. v. Smith, 6 

and see East and West India BaU. Ck. 716, 6 BaU. Ot 888. 

Docks V. QaiUf , 6 Rail. Oa. 871 ; 
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taken by the comply claimed coropen8ation» on tlie twofold 
ground, of destruction of neighbourhood by pulling down the 
houses, and of the obstruction caused by the stopping up of 
thoroughfares. The Court saidathat the inconvenience com- 
plained of was not only one common in a greater or less 
degree to every inhabitant in the neighbourhood, but was the 
necessary consequence of the lawful act done by the company. 
This necessary consequence must have been foreseen; and if it 
had been intended to give any compensation for it, considering 
its very large and indefinite extent, more explicit language 
would have been usecL They considered that the act was 
only intended to apply to the case of contingent but direct 
hijury, caused by the positive act of the company,-— as if by 
any work they had weakened the foundation, darkened the 
lights, or done any similar injury to any house or land. They 
distinguished the case from that of nmkes V, Ilungerfora, 
Market Company (if), on the ground that there the act, by 
which access to the plaintifiTs shop was impeded, was in itself 
unauthorised {x). In the cases of lteg» v. JCastern Counties 
Railway^ and Beg, v. Great Northern Railway, alluded to 
above, the injury was also the necessary consequence of the 
powers given to the defendants, and arose in the lawful pur- 
suance of those power’s. The distinction secms^o*turn upon, 
the fact, that the injury«in those cases nflected a private right, 
while in the latter case the right was a public one. The act, 
however, only applies tp the ease of^lauds actually tbken or 
actually affected by the company. Therefore, although notice 
of their intention to purchase, given by the company to an 
owner of land, which they have power to take, amounts to a 
binding contract to buy (ly), it docs nor*en title the owner to 
get his coin]}cnsation under these clauses \ill it is taken (z), 
\Vhcn it is taken, however, it seems that compensation may 
be given for loss, arising from the fact that the lands were 
unlet from the time of the notices, and that the owner was put 
to the expense of placing a man in possession to take care of 
the property. But an award will not be bad,b^*causc it 
does not state specifically what amount was jgiven on Uiis 
account (n). And so compensation was allowed for the * 
damage sustained by the claimant, a brewer, in liaving to give 
up his premises, and suspend his business, until he could 
obtain others suitable. The Court said that the words ** com- 
pensation for damage done to such lands,** might be read as if 

(to) 2 Bingli. N. C. 281. (z) Bwhinthaw v. Birmingham 

{x) R, V. London Do^ Co,, 6 and Oxford Junction Itailway Co., 
A. A £. 163. 5 Sxeh. 475. 

(y) Qadmm v. RandaU, 3 Mj. A (a) In re Ware, 0 Ezch. 395. 

Cr. 449. 
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as the basis of lik award, that B. was' only a tenant from 
year to year. B. contended that the agreement operated as 
a leas% for so long a period as should be necessary to enable 
him to excavate the brick earth to the depth of eight feet ; 
or at all events gave him an equitable interest in the land. 
But the Court decided that the arbitrator had taken the 
correct view, and that he was also right in excluding evidence 
,to the cffectAthat, by the custom of thd brick-making trade, 
land is, never hired from year to year (c). 

It may be a question, however, whether compensation can 
only be* given in respp6t of the strict legal duration of the 
interest. An act empowered a company to purchase pro- 
perty, and provided that compensation should be made to all 
tenants for years, from year to year, or at will, who shall 
sustain any loss in reipect of any interest whatever for good- 
will, imjirovcmeuts^ tenant’s fixtures, or otherwise, which they 
now enjoy, by reason of the passing of the act; a tellant 
from year to year was ejected by the company, on a regular 
notice to quit. She had been many years in possession, and 
the tenancy was not likely to have determined if the act had 
not f)nssed. It was held that the act did not merely refer to 
a legal iuteres^. The words “ interest which they now enjoy,” 
must be considered as signifying that sort of right which an 
occupier ordinarily has, of parting with his tenanepr to another 
person for such sum os he may be induced to give for good- 
will, fixtures, and improvements, and which is often very 
considerable where there is a confidence that the tenancy win 
not be put an end to, though it is only from year to year (d), 
A contrary decision was given* under the same circumstances, 

(ft) ffej. T. //ul/ Dock 7 Q. id) Dx parte Farlow^ 2 B. & Ad. 

341 ; ex parte StiH i B. A Ad. 

{<?) In re Stroud, 9 C. B. 502. 502. 
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they stood, ” damage done to the owner of or party interested 
in such lands ” (5). 

Few cases are to be found as to the principles upon which 
compensation is to be given for the taking of lands, or for 
injury already and finally done. Indeed, those principles are 
so completely matters of practical valuation,* that it was not 
to be expected many such cases would exist. The duration 
of the plaintiff’s interest in the land is, of course, a primly 
question. A. agreed to let to B«, and B. to hire from A., a 
piece of land containing fifteen acres, at an annual rent ; B. 
to use the laud for brick-making, and to make annually 
four million bricks, and to pay to A. 3s. for every thousand 
made ; the ground not to be excavated deeper than eight feet. 
A railway com]>any required the land, and referred the cbm- 
pensatiou to be paid to arbitration. The arbitrator assumed. 
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where the lease contained clauses enabling the landlord to 
determine the tenancy by three months’ notice, and the 
tenant was not allow^ to underlet or give up possession 
without leave (e). There, however, the clauses had been 
inserted with an express view to the company’s act. Ac- 
cordingly, where the very same clauses existed, but had been 
put in without any reference to the act, for the interest of the 
landlord only, a claim for compensation was allowed (/). 

These decisions, it must be admitted, turned entirely upon 
the special wording of the act. The principle, however, may 
be capable of extension to other cases (p). 

Where the claimant is lessee of a mine, it has been “*”'**** 

held that the proper measure of damage is the value of the 
mineral ungotten in a mine in the course of working, which 
he has been restrained from getting, and which,othcrwise, and 
in the ordinary cotfrsc of working, would have been got, • 
including due allowance for the capital and interest invested 
in opening the coal-field, and winning and working the%)ine, 
but not the full profit which he would have made had the 
mineral been raised (A). 

A similar question arose some years later in the Courts of 
Chancery, and a decision apparently, though peyhaps not 
really, different was n’rrived at. The case was this. A Canal* 

Act authorised the comjtany to purchase land, reserving liberty 
to the owners of coal-mines under and alongside of it, work 
the niiiiespso as not to injure the canal. •The company bought 
land for their canal. After the purchase the owner leased the 
mines to 13., the claimant. Subsequently, the company re- 
quired the coal by the side of the caml» to the distance of 
eight yards, to be left untouched, for tfic safety of the canal, 
and they purchased this coal from the owner. The lessee 
theif put in his claim to compensation; this claim the com- 
pany refused to admit. It was held by the Master of the 
Bolls, Lord Langdale, that he was entitled, as the value of the 
coal in the bed or mine, paid to all coal-owners, could be no 
compensation to the coal-worker for the loss of th» interest 
he had acquired. What the value of that intcicst might Be, 
or what the proper mode of computing it, he left unsettled. 

This decision was confirmed by the Chancellor, Wlio observed 
that if the owner were himself the worker of the mine, ho 
would be entitled to compensation for the loss he sus- 
tained by not 'working, that is, to the value of the coal when 
gotten, deducting the expense of getting it out. And if he 

{e) Ex parte Wright^ 2 B. & Ad. (g) But see R, v. Lietrpecl and 
348. . MancKeder Railway Co,t 4 A. A 

(/) Ex parte Ooelmgt 4 B. A B. 650. » 

Ad. 506. (h) In re Wright, 1 Q. B. 98. 
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parted with a portion of this interest, viz., so far as regarded 
the profit to be derived from working to B., then B. wonld 
be equally entitled to compensation (t). It may be a questicm 
how far these decisions %)nfiict. To answer the question it 
would be necessaiy to know how the arbitrator in the former 
case .valued the coal when ungotten ; whether he estimated 
it at its value to the owner, or its value to the lessee. Its 
value to the lessee is clearly the difference between its selling 
price and the cost of making it saleable. Taken on this foot- 
ing, the two cases harmonise ; on the other hand, its value* 
to the owner of the land, who is not the worker, is the rent 
he can obtain for it. This is plainly less than its value to the 
lessee ; because if the rent of a given quantity of coal, added 
to the expense of bringing it to market, made up its price, 
there would be no profit left to the worker. This profit is 
• the exact amount of compensation stated by the Chancellor 
to be due to the lessee. If this he also the same profit which 
the Ciurt of Queen’s Bench decided was not to be allowed 
for, there is, of course, a direct conflict of authority. It does 
not seem clear, however, that it is. The claim in re Wright 
was for the full profit which the claimant would have made 
had the mineral been raised. That is, without incurring any 
'expenditure, he claimed the full profit which he would have 
made by incurring it. This was dearly inadmissible, and 
so it was held in the last case. Supposing the Court of 
Queen’s Bench to havf iherely decided against this claim, there 
is no variance. 

Where an act provided that compensation should he made 
to tlie owners of iimrehouses, which should be rendered less 
valuable than they were before the passing of the act; it was 
held that the value must he estimated with reference to the 
yearly profits antecedent to the act, and not to those titade 
between the passing of the act and the opening of the docks, 
which caused the loss (j). 

It will he ohsen’ed, that the words of the 6.3rd section, 

damage to he sustained by the owner of the land,” arc 
prospective, ivnd allow future loss to he taken into consider- 
ation. In fact, this must necessarily he S 04 for when the 
compcnsaticfti is assessed, operations have frequently not 
begun, and therefore no actual injury has taken place, ^eic 
is a diflereuce, however, between future and contingent injury. 
Damages, in many cases, cannot be ^ven for the latter till it 
occurs. An act, authorising a canal company to take land for 
a branch railroad, provided that the owners of lands taken, 
damaged, or affected, should obtain compensation for the 

(t) Canal Co, v. Twi- (j) Mammmg v. ffeit Indi^ 

bW, 3 iUil. Oa. 471. Docks, 0 But, 165. 
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damages which should haye been sustained, or for the ftiture 
temporary or {^rpetual continuance of any recurring damage. 
They gave notice to purchaae a piece of land, in which their 
road was to cross an existing railroad# The jury assessed the 
damans a9 follows: value of the land, 61.; present damages, 
0{«; future damages, 2800/. Nothing had been done by the 
canal company in the formation of their line at the plai^ in 
question. It was held that the verdict was a nullity as to 
future damages. , Lord Abinger, C. B., said, ** The true con* 
Btruction of the act is that ‘ the recurring damages * must be 
taken to mean damages ejusdem gcMrit with those] which 
have already arisen; it being open to a party, when a new 
description of injury ensues, to have a new remedy, cither by 
action, or if the act justifies it, by a jury summoned piirsuaut 
to the act. How can the jury find a verdict /or contingent, 
damages which may* never occur at all? As for example, 
what would be the ease if tlic company were not to make the 
tramroad, but having taken and paid for the land, wAv to 
leave it in its present condition for c\er ** {k) ? So when the 
claimant stated, tliat if the works were executed by the com- 
pany, his lauds must of necessity be flooded and greatly 
injured, but no injury had arisen as yet; it was held that the 
arbitrator was right ih making no allowance on this score. 
Tlic Court said, that if any injury should arise afterwards, the 
claimant would be entitled to compensation under the 68th 
section of the Lauds Clauses Act, wR^h was expressly pro- 
vided to meet such a case (/). Accordingly, it has been held 
that a party who has obtained compensation under this act, 
may go again before an arbitrator, or ajury, for a different 
sort of damage subsequently occurring.^ The Master of the 
llolls said: ** If after compensation has been given for those 
things which might fairly and reasonably ha\e keen foreseen, 
unforeseen calamities occur and produce injuries to the neigh- 
bouring landowner, the person whoso property is injured is 
not precluded from recovering com|)cnsation for the damage so 
done (w).*’ 

On the other hand, where the company had given a brewtr 
notice of their intention to purchase his premises, and the 
jury assessed the compensation at 4001. for the purchase of 
his interest in the premises; and the further sum of 300^. for 
the loss which he will sustain by reason of having to give up 
his business as a brewer, until he can find suitable premises, 
the verdict was supported. The Cdurt distinguished the case 
from that of Lee v. Milner cited above, saying, that it rested 


(5) Lee v. Milner^ 2 M. Ic W. (m) Laneaihire and Ycrhihire 
824, 838. , Railvay v. Evane^ 15 Beav. 

(h In re Ware, 2 Bzeli. 395. 322. 

See Bingham v. Serlt, 5 Bast, 534. 
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upon the ground, that in the absence of any actual and pre- 
sent damage, the finding of future damage must be uncertain 
and speculative. S uppo sing, however, that decision to be 
correct, it did not afMft the present case, because the jury 
had sure grounds for ascertaining the amount of tlamage (n). 
Another and perhaps more satisfactory reason was, that the 
damage was sure to occur, as well as certain in its amount. 
The notice, as we have seen, operated as a purchase. The 
occupier, therefore, could not remain upojd the premises, 
unless at his own risk; and, consequently, all the damage 
which must accrue from his leaving ceased to be contingent, 
and became ascertained, though future damage. 
luiiwaysCittUrtCH Thc Railway Clauses Act (o) provides, that wherever the 
company shall* take temporary possession of land, they shall, 
if not required to fnircliasc it, pay thc owner thc value of any 
crop or dressing thereon, ns well ns fiilhcompensation for any 
damage of a temporary nature winch he may sustain in con- 
sc(}ucnce oT their taking possession, and pay him a rent to 
be fixed by two justices; when their occupation has ceased, 
they arc also to pay him for any perniaiient damage he has 
sustained by their exercise of their powers (/>). The inode of 
nscertnining thc amount of compensation is that laid down in 
• thc Lands Clauses Act (q). 

They are also bound to compensate the owner of mines for 
all expense and loss incurred by reason of their severance by 
the railway; or of their continuous working being interrupted; 
or by reason of their being w'orked under restrictions for the 
safety of the railway: and for any minerals not purchased by 
the company, whirh cannot be obtained by reason of thc 
making and maintnniiiig of the railway; also for any airway, 
or other work, which he is compelled to make in consequence 
of the existence of thc railway {»*). 

WatorworkH !uui Analogous prorisions will be found in the Waterworks 
Wiw ciuiwei! Clauses Act (s) ; and in thc Towns Improvement Clauses 
Act (<), to which the reader is referred. 

Moaiio pnifiu -• Th(v action for mesne profits is in form an action of tres- 
pass, brought after a judgment in ejcH^tment (u), to recover 
ARuinst wimm it damages for the previous occupation of thc land. It may be 
nmy bo bivught. brought either against thc person actually in possession of 
the laud, at any time during the existence of the plaintiiTs 
title, though only a tenant (e) or servant of *the original 

(n> Eeg. v. Hull Dock Co,, 7 Q. (0 10 k 11 Viet. c. 34, sa. 21, 
B. 2. • 70, 77. 

(a) 8 Viet. c. 20. (u) Quare, Whether it may be 

ip) S. 43. mamtoined before judgment ? Pul” 

iq) S. 44. (eney v. IVdrtVfi, 6 Ve^. 80. 

<r) Se. 81, 82. (r) Ifolcomb v. Raielyns, Gro. 

{$) 10 Viet. c. 17, &». 12, 22, 25. BUa. 540. 
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ejector (tr); or agidnst his landlord who let him into posses- 
sion, though such landlord be bifhself a tenant of the plaintiff, 
and his underlessee has held over against his will («)• But 
when the ground of the action is tl:i|(|mre fact of possession, 
damages Sm only be recovered' for Uie time possession was 
actually retained (y), and in no case can the plaintiff claim 
for any period subsequent to an offer by the defendant to 
restore him possession (z). 

There are several instances in which the party entitled to Entry 
possession cannot niaintain trespass before entry ; as a lessee [jyJ 
for years (o), heir, reversioner, purchaser, or disseisee (fc), 
assignee (c), or a pairson before induction (d). But execution 
of the writ of possession, or actual possession taken ai\er a 
judgment in ejectnient, entitles the plaintiff to recover damages 
for any period over which he can prove a right to possession^ 
even ])rior to the day of demise laid in the declaration under . 
the old form. The reason is, that the entry when made 
relates back to the origin of the title, and all w'hcr occupied in 
the meantime, by whatever title they came in, are answerable 


to him fur their occupation (c). But where the party in 
possession is not a tres]msser at all, until his title is made 
void by entry, as where he holds against the reversioner or 
renmindermati by virtue of a fine levied by tenafit for life„ 
mesne profits can only* be recovered from the date qf such 
entry (./’). Even in c/juity it seems there is no remedy (</). 

By 15 & l(i Viet., c. 70, s. 207, the effect of a jiftlgmcnt 
in ejectment under the new form of proceeding given by that 
act, shall be the same ns that of a judgment in the action of 


Effect of 
incJit in eject- 
nieiit. 


ejectment previously in use. Such a judgment then, when 
pleaded (A), will be conclusive as to Ute “right to jfosscssion 
against the defendant in ejectment, and all persons claiming 
under him up to the day on which title is laid. PW any 
damages claimed previously to that day, strict proof of title 
will he necessary (i). 

Damages in this action arc not confined to the mere rent DumHijcH. 
of the premises, but the plaintiff may recover for.tlje trouble 


(w) Otrdleslone V. Poricr, Wooilf, /nrr Cirliman, J.,«5 M, & C^r. J64, 

L. & T. 653, 7tli ed, 774 ; BamcU v. Bari of (JuUford^ 

(x) Ibbt y, RichanUm, 0 A. & 24 L. J. Ex. 281, 964. 

R. 842 ; Dot v. Ilarlow^ 12 A. & (/) It Compere v. Hicks, 7 T. 

B, 40. ♦ B. 727 ; Uwjtvcs v. Thomas^ 18 

(y) GirdUstonc v. Porter^ vhi East, 4f4, 

^t>. ig) Reynolds v. Jones, 2 Sim. k 

(e) 9 A. & E, 863. Stu, 206 ; Dmyner v. Parttacut, 3 

(а) Boo. Abr. Lease, M. Aik. 124, contra, 

(б) Com. Big. Trespass, B. 3. (A) Maitheio v. OahorM, 13 C. 

(c) Cook V. harris, 1 Ld. Raym. B. 919, 

367, (i) Jslin y. Parkin, 2 Burr. 

{d) 2 d. & A. 470. 665, 1 Sm. L. Ga. 264. 

(e) ffolcomh Y. Rawlyns, uUsup.; 
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and expense he has been put to. And Goulds J., said thet 
he had known four times th^ value of the mesne profits given 
by a jury in this action (y). So any consecpential dama^ 
may be recovered; as i|p instance, the loss which the plaintiff 
has suffered by the defendant's shutting up an inn/which was 
the subject of the ejectment, and destroying the custom. 
Such damage, however, must be specially laid (X). 

Where no evidence is given as to the length of time during 
which the defendant was in possession, no more than nominal 
damages can be given, and the case is the same even though 
a date be laid in the declaration, not under a eur, and judg- 
ment go by default; for the date is not material or traversable, 
and therefore not admitted (Z). 

CoHta of proviowa One commoii ground of damage used to be the costs of eject- 

«UeotinGnt. Hicnt, wluch uiulcr the form of fiction in use till lately, could 
hot be recovered in that action when the landlord or tenant 
did not appear, or having appeared, did not confess lease, 
entry, and ouster at the trial (m). In respect to these the 
rule laid down was, that where the judgment was taken in 
such a form as admitted of the costs being taxed, those costs 
alone were recoverable, and no extra costs, though bond fide 
incurred (n). The apparent exceptions to this rule were in 
cases where costs could not be taxed ; foi instance, where judg- 
ment Qbtained by tlie defendant had been reversed in error, 
where a cotirt of errof could not award costs (o); or where 
judgment had gone b} default, in which case it was not the 
praetice for the officers to tax against the casual ejector (p). 
In the latter case there seems now to j>e no objection to 
signing judgment and taxing costs against the real defendant, 
as his name appehYsf on the record (g). The former case 
stands still on its original footing. The old rule still prevails 
ns to costs upon error, siz., that when judgment is reversed, 
.the party ultimately prevailing pays his own costs in error, 
though he receives his costs in the original action. This 
doctrine is unaffected either by 15 & 16 Viet. c. 76, s. H8, 
which provides that the proceeding in error shall be a step 
in the cause, or by the 25 PI. nde of Hilary Tenn, 1853, 
which says that the costs of proceedings in error are to be 
costs ill the •cause. The meaning of that rule is, that where 


(J) (fvodtitle V. TombSfS Wils. 
121, 3 T. K. 547, S. P. 

{k) Dunn v. Larger 3 Dousl. 
335. 

(/) /iv V. Scatty 9 Dowl. 998. 

(m) Tiilil, Pnic., 9th ed., 1243. 
Dot V. Davitf 1 Esp. 35S ; 
Symonds v. Pttge^ 1 C. 4c J. 29 ; 
fW V. Fmer, 13 M. & W. 47 , 


Drools V. Bridget, 7 B. M. 471 ; 
Doe V. JIare, 2 Dowl. 245. 

<o) XovfU Y. Doahe, 7 B. & C. 

404. 

ip) Doe V. Jfuddmt, 2 C. H. & 
R. 316. 

{q) See 15 & 16 Viet. c. 76, fis. 
177, 206. 
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the party succeeding is entitled to his costs in crror« they are 
to be taxed as costs in the cause (r)« There are express 
provisions in the Common Law Procedure Act, 1852, that 
where the defendant confesses the ,|^tion ( 5 ), or judgment is 
given against liiin (t), execution may issue for costs as well as 
for the recovery of possession. In none of these cases then 
is it likely that coats will for the future be sued for in an 
action for mesne profits. 

If the defendant has made any payments while in posses- 
sion, for which plaintiff uould be liable, as ground rent, he is 
entitled to ha\e it taken in reduction of damages (u). In 
America the courts go much further. Tliere a honti fide occu- 
pant of land is allowed to mitigate damages in an action by 
the rightful owner, by setting off the \alue of his permanent 
improvements, made in good faith, to the extent of the rent 
and profits claimed (jj). This doctrine, howevei^ has never beeh. 
asserted in England os far as I am aware. In one cast' where 
a part}' had permitted buildings to be erected upon his pro- 
jjcrty, by a person uho acted under a mistaken impression 
that the land was his own, a C^oiirt of Ikpiity restrained an 
action for mesne profits by injunction, in order to coin pel the 
plaintiff to allow the value of the buildings as a set>off 
Tins in itself show'Sb that the defendant would have had no 
claim for eompensation«at law', and even in ('cpiity (lu^ argu- 
ment in Ifis favour rested solely on the fact that the plaintiff 
had stood by and coiuiteiianced his acts, whic'h amomited to 
a fraud upon him. Nor does the doettine seem well founded, 
as a mere matter natural justice. The improvements may 
be very valuable, but they may be quite unsuited to the use 
which the plaintiff intends to make of ^.Is'land. Even if they 
are such as he would have wished to make, they may also be 
such as he could not have afforded to make. To compel him 
to pay for them, or to allow for them in damages, wliich is all 
the same, is quite as unjust as it would be to lay out money 
in any other investment for a man, and then compel him to 
adopt it, noletis volens. 

It is no answer to this action that the plaintiff bail entgred 
a remittitur danina upon the record in the dbtion of cjecU 
ment (ar). • 

Where ejectment is brought by landlord against tenant, Mtameprofiu 
and due 4itice of trial has been served on the tenant or his 
attorney, the plaintiff may always go into evidence of mesne o'ovuroii m eject- 
profits, and obtain a verdict for them down to the time of *“®*‘^* 

(r) Fisher t. Bridgeg, 4 K. & B. (v) Sedg. Dam. 12fi. 

666. (v) Cawdor {fiarl of) v. Leufu, 

(8) S. 203. 1 Y. & C. 427. 

(t) Ss. i86, 197. (x) Harper v. EyUe, 8 Doogl. 

(fi) Voe V. //are, 2 C. & M. 145. 399. 
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Terdict given; even though the record has contained no notice 
that the demand would be made (y). But such recovery shall 
be no bar to an action for mesne profits from the time of 
verdict to delivery of possession (sr). 

BiMcutors. Formerly executors could not sue or be sued in this action; 

but now it seems they may . by 3 & 4 W. IV. c. 42, s. 2, 
provided the action be brought by the executors or adminis- 
trators within a year after death, and for injuries committed 
within six calendar months before death; and similarly as to 
actions against executors or administrators, except that the 
action must be commenced within six months after they have 
taken upon themselves the administration of the estate. 

Biwcmcuu. 3. In actions for injuries to casements, such as riglits of 

way, watercourses, liglit, common, and so forth, no rule can 
be laid down as to the measure of damages. They will vary 
ih each case, according to the species and amount of injury 
caused. Frecpiently, however, such actions are brought where 
no actual injurv has been suffered, to try a right; and the 
ouestion is, whether the plaintiff is entitled to nominal 
damages. 

whon it la nccta- In siich cascs the rule may be laid down, that where an 

MtuaVcimiiigo *^ctual infringement of right has taken place an action will lie, 
and the ]fiaintiff will be entitled to a verdict with nominal 
damagcj^ though no real loss has hee^i sustained. Hence in 
actions by commoners against strangers for intcrfbriiig with 
their rights of commor.*(a); or by the owners of lands and 
houses, for violation of their rigiits of ways, watercourses, 
light and air (6)« There is no necessity ^o show any actual 
or substantial damage resulting from the act complained of; 
wherever a right ItasMbcen violated, the law will presume 
damage, and the mere fact that such acts, if submitted to, 
would lay the foundation of a fresh right in the wrong doer, 
adverse to the original proprietor, is itself support for an 
action (c). A strong mstanee of this doctrine arose in a very 
recent case. By deed between plaintiff and defendant, owners 
of adjoining closes, it was agreed that during the first ten days 
of every month the defendant should have the exclusive use, 
for purposes of irrigation, of the waters of a stream which 
flowed through his lands to the plaintiff* s. That at all other 
times the water shoula be under the plaiutifTs control, and 

(y) Smith T. Ttttf 9 Bxch. 307. 649 ; Wood v. Waud^ 3 Exch. 74S ; 

8 15 k 16 Viet. 0. 76, s. 214. IHckinaony. Grand Junction Canal 
) 1 W. Saund. 346, a; WelU Co.. 7 Exch. 282 \ * Rockdale Canal 

V. Wailing, 2 Bl. 1233 ; Uobson Co. v. King, 14 Q. B. 122 ; Rock- 

v. Todd, 4 T, R. 71 ; Pindar v. dale Canal Co. ▼. Raddiffe, 18 Q. 
Wad*Kort/t, 2 East, 154. B. 287. 

(ft) Kmbi'cg v. Oum, 6 Exch. (c) 1 B. & Ad. 426, per Tauu- 
353 ; Rower v. /W, 1 B. N. C. ton, J. 
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that it should flow upon his laud through the defendant's in 
a channel specifically described. Defendant altered the stream 
in its course through his own land, by cutting a new channel. 

The stream however entered the plnintifF's land at exactly the 
same point as before, and in the same quantity. No damage 
of any sort arose. It was held, however, that under the 
terms of the deed the plaintiff had a right to have the stream 
flowing ill the specified channel, and was entitled to nominal 
damages (d). 

Such legal damage, however, will only be presumed where 
there has been a clear violation of a right. The facts from 
which it will be presumed differ greatly according to the sub- 
ject-matter of tlie right, and the nature of the interests of the 
parties in it. For instance, commonage is a matter of private 
and exclusive right. Any assertion of the same right by an , 
unauthorised person ifi an injury for which an action will lie. 

But light, air, and water arc matters piiblki juris, which 
cannot be monopolised; all may use them who have aright 
of access to them, and on action only lies for such an 
unreasonable use as deprivc’s the plaintiff of his just benefit 
from them in turn (e). 

So also any act, however temporary, which disturbs the AcUcmnhy 
occupant of land in tlw jiossession of all his rights attaching tovemiuuuM, ao. 
to it, is ground for an motion by him. But the n^versioncr 
can only sue in respect of some wrong which is calculated to 
injure his reversion ; aiid the fact of ^ts being of such an 
injurious character must appear upon the record, and be 
proved at the trial, qj be capable of being assumed as jirovcd 
after verdict (/). 

The same obstruction to the plaintiffls rights may be the 
subject of continual actions and continual damages, till it is 
discontinued (.7). 

Ill some casc*s, however, actual damage constitutes the gist wuou actual 
of the action, and must be stated and proved. This takes 
place where the wrong complained of is one of a jniblic nature, 
which can only become ground of action by an individual 
upon proof of actual damage to himself resulting, from it (hy. 

But though particular damage must be shown and established, 
it is neither necessary to lay, nor to prc||f , special damage in 


((2) Northan^ Harley, 1 E. ^ 
B. 66.5. ^ 

k) JSmhrey v. (hoat, 6 Exch. 
353; Wood v. Wand, 3 Exch. 
748 ; Taylor ▼. Bennett, 7 C. & 
P. 329 ; Pringle v. WemhAm, ibid. 
377 ; WelU v. (hiy, ibid. 410; 
Williamt V. Morland, 2 B. & C. 
910. 

if) Hopwood ▼. Bchojield, 2 M. 


k Rob. 34 ; Jeeter v. Gifford, 4 
Burr. 2141 ; KidM v. Moor, 9 C. 
B. 364. See Jacieon v. Peshed, 1 
M. & S. 234 ; Young v. Spencer, 
10 a & C. 145. 

(, 7 ) Vide ante, p, 36. 

{h) 0 Go. 113, a ; WiUcea v. //««• 
QG-ford Market Co., 2 B. N. C. 281 ; 
R^ae T. MUU, 4 M. & 8 . 101 ; 
Greatly t. Codling, 2 Bingb. 263. 
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its technical sense. As, for instance, where the injury con* 
sisted in obstructing the access to plaintiff’s house, and 
coiisefpient loss of trade, it was held not to lie necessary to 
show the specific customers who were hindered (i). 

In actions hy the commoners against the lord, or any one 
acting under tlie authority uf the lord, f<»r ])utting cattle upon 
the cotriir)on, damage must be shown, lie has a right to do 
so, lolling suflieient for the commoners, and the cause of 
aetion elearly does not arise till such damage is shown (j), 

[i) JioHe V. f/rom, M. & Gr. (j) Ilvhmon v. 4 T. R. 73 ; 

dill. 7 )f/* Rull(;r. .J., I W. Saund. 340, b. 
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CHAPTER XV. 

1. MttUcions ProRfcution, j Cu Actions aijainst 

2. FnUc Imprisonment and | 7. Defamation. 

Amudt. ‘ I 8. Drench of Promise of Mar- 

3 . Personal Injury ca}fsed htf rnnje. 

Neijli* fence. j 9 . Seduction. 

4. Actions against Sheriff, j 10. Crim. (-on. 

/5. Actions af/frin.st A ttorn^g, ■ 

The two ])rt*vious cliiiptcrs were tiikcn up with those torts 
which consist in injuries to pro]»erty <4* a tnnjj;ihle nature^ such 
as goods or laiul. Tlu* ]»resent clinptcr will include injuries 
to the person, or to the relative rights which exist between 
the plaintiiV and some third party. Breach ot* promise of- 
marriage shouhl technically have been ranged among, other 
actions on iMintracts. Brnctically, however, it is always treati‘(l 
as a tort, and us it is not governed hf the same pri 001*1 des as 
any other contract, no confusion is caused by considering it 
here. 

I. In order to supjiort an action for a malicious prose- 
cution, or suit, it is necessary to show stmie damage resulting 
to the jjresent plaintiff from the former proeee<ling against 
him. This may he either the dainage to a maif s fame, as if 
the matter he is accused of be scandalous; or wliere he has 
been put in danger to lose his life, or limb, or liberty; or 
damage to his projierty, as where lie is obliged to expend 
money in necessary charges to acquit himself of Jtly: crime 
of which he is accused (a). And the dainage jmist he oftc 
cither already fallen upon the ])laintiif, or else im'vilable (h). 

Accordingly where a declaration merely charged the ])re- 
ferring an indictment for an assault, and no evidence was 
given but the bill of indictment for the assault with ignoramus 
returned thereon, the yilaintiff was nonsuited ; and Mans- 
field, C. J., said, “ 1 feel a difficulty to understand how the 
plaintiff could recover in tlie present action, wherein he could 
recover no damages, because he clearly has not proved that 


(a) Per Holt, C. J., Saville v. 
Huberts^ 1 Lcl. Bayni. 374. 
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he has sustained any. I can understand the ground upon 
which an action shall be maintained for an indictment which 
cM>ntains scandal ; but this contains none, nor does any 
danger of imprisonment result from it; this bill was a mere 
piece of waste paper. All the cases in B. N. P. 13, are 
directly against this action, for the author speaks of putting 
the plaintiff to expense and affecting his good fame, neither 
of which could be done here. If this action could be main- 
tained, every bill which the grand jury threw out would be 
the ground of an action** (c). And so in a case where the writ 
had been sued out against a party by mistake, and no arrest 
or imiirisniimcnt ever actually took place, but the party of his 
own accord paid the bailiff and put in bail. Nonsuit was 
ordered (J). 

But the linbility to pay extra costs beyond those which can 
be recovered on taxation, is not a damage recognised in law; 
consequently where a declaration stated that defendant in the 
name of J. S., whom he knew to be insolvent, maliciously, &c. 
sued the plaintiff, in which action J. S. was nonsuited, and 
proceeded to allege that the now plaintiff was forced to pay 
costs which he was unable to recover from J. S., who was and 
is unable to same; the Court held the declaration bad for 
want of an averment that the plaintiff had applied for costs, 
which might be the only reason he had not recovered them. 
Maule, J., said, ** In order to make the non-payment of costs 
a legitimate subject of datnage, it must be shown that they 
are such costs as properly follow' the judgment of the Court 
ill which the action was brought; but here it does not appear 
there were any such costs, for he was entitled to none un- 
less he applied for them, and it docs not appear he has 
applied ** (e). 

For the same reason, where costs are taxed in the former 
proceedings, no extra costs can be recovered as damages in 
this action (/). 

Malice and want of probable cause must also be proved (</), 
and the amount of damages given by the jury will always be 
greatly influenced by the species of evidence afforded upon 
this point. 

It was held in one case that a witness may, with a view to 
showing probable cause, l>c asked whether the plaintiff was 
not a man of notoriously bad character (ik). But the contrary 


(c) JRjfney. Afoore, 5 Taunt. 1S7. 
((/) liietah y. Burridge. 3 Campb. 
13S>. 

Coiterell t. Jones, 11 C. B. 

713. 

(/) Sinefair v. Eldred, 4 Taunt. 
7 ; Oracc v. Morgan, 2 BingU. 
N. 0. 534 ; overruling ISandbach y. 


ThiinaJi, 1 St 306 ; Owld y. 
Barrett^ 2 M. & Bob. 171. 

(«;) Parmer y. Darling, 4 Burr. 
1971 : Oibeon y. Ckalers, 2 B. k 
l\ 129. 

{h) Bodrtques y. Tadmire, 2 
Rep. 721. 
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doctrine has been several times laid down. Where the action 
was for maliciously and without probable cause procuring the 
plaintHF to be arrested on a charge of felony, a witness was 

asked whether he had not searched the plaintifTs house upon 
a former occasion, and whether he was not a person of sus- 
picious character. Wood, B., refused to allow the question. 
In actions for slander, he said, such evidence was admissible 
for the purpose of mitigating the damages, and not to bar the 
action, and that in this case such evidence would afford no 
proof of probable cause to justify the defendant (i). So where 
the action was trespass for false imprisonment on a charge of 
obtaining money under false pn^tences, a policc^man was asked 
on cross-exaniiiiatiou whether he had not had the plaintiff in 
custody before, and also what was her general character / 
Gurney, B., after consulting the rest of the Court, refused to 
admit tlic evidonee,«cven in mitigation of daniagcs (j). And* 
similarly where the declaration contained counts for slander, 
and for a malicious arrest and imprisonment, Abbott, C. J., 
refused to allow the plaintiff to give evidence of general goo*! 
character, saying that if such evidence was to he admitted, on 
the part of the jdaintiff, then the defendant must be allowed 
to go into evidence to prove that the plaintiff was a man of 
had character (k). ^rhis was a particularly strong cast% foi 
the defendant had pleaded in justifieatioii, averring tluveharge 
of felony to he true. . In a very recent ease, where the action 
w'as for giving the plaintiff in chnrf^^ on the ground of his 
having stolen oysters from the defendant's bed, evidence was 
offered of a previous conviction of a third party for the same 
offence. The defendant, however, was not aware of such 
conviction at the time he gave the plaintiff into custody. The 
Court decided that the evidence was proj)crly rejected on that 
account. Pollock, C. B., in delivering the judgment of the 
Court, said, ** The only ground on which the defendant could 
use any evidence for the purpose of showing that he was 
acting bond fide, was with reference to the impression that 
the conviction would make upon his own mind, aud«not as to 
the fact itsc‘lf. It was for this purpose perfectly comj)Cfeiit 
for the defendant to jirove that he had been informed of the 
conviction, and to show all that had been laid lleforc him on 
which he might form an opinion upon the subject. But in 
this case the conviction itself never had licen laid before him; 
he was not present at the trial; it could never have produced 
any effect upon his mind. Wc are of opinion, therefore, that 
it was very properly rejected, although on the other ground 


(*> Nemam v. Carr, 2 St. 69. (J;) ComwaU v. Richardson, Rjr. 

{j) Douming v. Butcher, 2 M. & M. 805. 

|( Rob. 374. 
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whicli I have mentioned, it might undoubtedly have been 
received for the purpose of establishing, bond fide, a sincere 
opinion, on the part of the defendant, that the plaintiff had 
been guilty of felony ** (i). Of course if the previous conviction 
had been of the plaintiff himself, the evidence would have 
been admissible a Jortiori. This seems to bear strongly upon 
the points under discussion. There is no doubt a distinction 
between endence of general bad character, and a previous 
conviction for exactly the same offence as that charged under 
a mistake. The latter fact probably affords a stronger pre- 
sumption of guilt than the former. Yet if a person who has 
erroneously charged another with burglary, may show that 
he was in fact previously convicted of burglary, it is hard to 
see why he may not also show that he was well known as a 
tfiicf and associate of bui^lars. Such evidence would certainly 
•be a much stronger justilication of the charge, than it would 
be to show that a'^ third party had previously committed a 
burglary in the defendant’s house, and been convicted of it. 
It shows a fair reason for suspecting the plaintiff, whereas 
evidence, such as that in the ease alluded to, merely shows 
ground fur suspecting the world in general of a capacity for 
the particular crime, and a tendency to it. 

. Cases of this sort vary so much according to the nature of 
the clwrge preferred, or action brought, according to the 
rank and motives of the parties, that the damages are always 
tt mere matter of speculation. The talents of the counsel, the 
temper of the jury, and the view taken by the judge, have a 
greater influence upon their amount than any principles of 
law which can be laid down. 

ANNfiuitaiKi 2. The damages in actions for assault or false imprisoment 

will also vary in the same manner, according to the circum- 
stances of the case. The same remarks will also a))ply to the 
evidence which may be adduced in proof of probable cause. 
M'herc the action was for an arrest in Bristol, without reason- 
able and probable cause, it was held that tlie defendants, who 
w'ere con«tAbles of Oxford, might show, in mitigation of 
damages, that, they had taken the plaintiff on suspicion of 
stealing a horse; but that as the arrest had been made out 
of their jurifidiction, they could not give the matter in evi- 
dence, under the general issue, as an entire defence by virtue 
of the stat. 25 Jac. I. c. 12 (m). A justification of a false 
imprisonment, on the ground that the defendant had reason- 
able and probable cause to suspect the plaintiff of being guilty 
of a felony, is veiy' different in its effect upon the damage's 
from an unsuccessful plea that the plaintiff was and is guilty 

(/> Thomaf v. liuMell, 9 Bxch. {m\ Rmtdife v. Murray, Car. 
764, 23 L. J. Kx. 233, S. C. & M. 513. 
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of the felony. The former is in the nature of an apology for 
the defendant's conduct. The latter is a persistence in tlio 
original charge, which is in itself a ground for aggravation of 
damages. And it makes no difference that the plea was aban- 
doned at trial, the defendant’s counsel saying tliat t||^ charge 
was ungrounded; and that the plea was the act of the pleader, 
and not of the defendant (n). 

No evidence which if pleaded would be a bar, can be given 
in evidence in mitigation of damages. Accordingly, where 
the action w'as for an assault, and there was no plea of justifi- 
cation, but evidence was offered that the plaintiff was one of 
the crew on board the defendant's ship, and that the beating 
was in eonsef|nencc of his misconduct; it was ruled that as 
these facts might have been pleaded in bar, the jury should 
not consider them in estimating damages for the injury 
inflicted (o). 

AVhere the action is trcs])ass for false impHsonment, damages 
cannot he given for a remand by the magistrate, which is a 
distinct judicial act ]iroceeding Irtmi himself alone ( />)• The 
action should be in case, alh^giiig malice and want of probable 
cause, or tresjmss against the magistrate (q). 

On the other Innid, u recovery in an action for false im- 
prisonment is no bar*to another action for a malicnous prosct 
cution. They arc altogn'ther different eausc^s of aetioik 'J'hc 
taking a man up on charge of felony is distinct from going 
before a grand jury, and falsely and iiffyicioiisly taking an oath 
to get a bill found against him, and then going before a petty 
jury, and trying to induce them to find him guilty. Con- 
fjnently, in the action for falMC imprisonment, none of the cir- 
cumstances connected with tlic subsequent prosecution cau be 
proved, or allowed for in damages (r). 

AVJiere the action is a joint one, by or against several, only 
those circumstances which |)rovc a joint injury to or from all 
can be compensated for. Therefore, where several plaintiffs 
sue, on account of a joint imprisonment, they may recover in 
respect of money which they paid jointly for their release, hut 
not on account of the sutferiiig caused by the jinprisonineiit, 
for that was a separate injury to each (s). And so in the case 
of a joint trespass, the true measure of dumagi^is the whole 
injury which the plaintiff has suffered from the joint act. Hut 
aggravated damages cannot be given on ai;€‘onnt of the 
peculiar malice of one. lii such a case the plaintiff ought to 


(n) Warwick v. F^vlkcs, 12 M. 
k W. 607. 

(q) WaUo)% y. Chriittie, 2 B. & 

P. 224. . 

(/)) Lock V. AshtoH, 12 Q. B. 
871. 


(y) Mort/an v. J/uffheSf 2 T. B. 
226, 231. 

(r) Guest v. Warren Excli. 37&. 
(«) liayihoni v. Lawson^ 3 C. &• 
P. 196 ; Barrali v. CoUim^ 10 
M<x>. 446. 


Mitijjfiition uf 
tlttlllMtfUN. 


Roniaml lty 
in.'ifflNlitilo. 


Joint (iclioiiM, 
mill 

Huvunil. 



201 Personal Injury from Negligence, 

elect the party against whom he means to get aggravated 
damages (t). 

Ji»tic€Boftho It may be as well to remark that every action against a jus- 
iHiaco. peace, for anything done by him in the execution 

of his di^y as such justice, and within his jurisdiction, must 
be on the case, and allege the act to have been done mali* 
ciously and without probable cause (u). Where he has no 
jurisdiction, or exceeds his jurisdiction, he may still be sued 
ill trespass, subject to certain provisions as to quashing the 
conviction (n). And in no case is the plaintiff to have more 
than twopence damages, where it appears that he was guilty of 
the offence of which he was convicted, or liable by law to pay 
the money ordered to be paid, and that he has undergone no 
greater punishment than that assigned by law to the offence 
pf which he was convicted, or for non-payment of the money 
•ordered (w), • 

^cry littlc cfti be said with certainty as to damages for 
gouce. personal injuries inflicted by negligence. Loss of time during 

the cure, and expense incurred in respect of it, are of course 
matters of easy calculation. Pain and suffering undergone by 
the plaintiff arc also a ground of damage (x). And in this 
point such an action differs from one brought by the personal 
•representatives, where a death has cnstied (y). Any perma- 
nent injury, especially when it causear'a disability from future 
exertiop, and consequent pecuniary loss, is also a ground of 
damage. This is onq \if the cases in which damages most 
signally fail to he a real compensation for the loss sustained. 
In one case, Parke, IL, said, “ It would be most unjust if, 
whenever an accideiit owurs, juries were to visit the unfortu- 
nate cause of it with tiie utmost amount which they think an 
equivalent for the mischief done. Scarcely any sum could 
com|)ensatc a labouring man for the loss of a limb, yet you do 
not in such a case give him enough to maintain him for 
life (s). No rule can be laid down in such a ease ; and 
although juries are frequently cautioned not to let their verdict 
be influonoed by the poverty of the plaintiff and the wealth of 
the defendant, yet the caution is probably seldom much 
attended to. To examine how' far it is deserving of very strict 
obedience, vtould furnish material for much longer discussion 
than 1 wish to yield to it here. 

4. Actions against the sheriff are either by the creditor, for 
)« « lent . some neglect of duty which deprives him of his proper remedy 
against his debtor; or by the debtor, or supposed debtor, or 

(f) Clarle t. .VfiwMim, 1 Exch. {x) 18 Q. B. 111. 

131, 139 ; and see Greywry y. Cot- iy) See pott, tit. Executors. 

teretl, 22 L. J. Q. B. 217. {:) Artnsworth t. South EaUtm 

(«) 11 k 12 Viet. 0 . 44, 8. 1. Hailway Co., 11 Jur. 760, died 
(v) S. 2. 18 Q. B. 105. 

\w) 8. 13. 
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his representatives, for some unlawful exercise of authority 
against him. 

1. Actions by tlie creditor against the sheriff. 

One of the most common of these arises out of the action 
of replevin. Stat. 1 1 Geo. II. c. 19, s. 2;i, enacts thal sherilfs 
and other oiHcers granting replevins, shall take from the 
plaintiff, and two responsible persons as sureties, a bond in 
double the value of the goods distrained, conditioned for pro- 
secuting the suit with effect, and without delay, and for a return 
of the goods, lly sect. 22, if the plaintiff in replevin shall dis- 
continue, be nonsuited, or have judgment against him, the 
defendant shall recover double costs. But now, by stat. 5 & 
6 Viet. c. 97, s. 2, instead of double costs, the defendant shall 
have such full and reasonable indemnity as to all costs, charges, 
and expenses incurred in and about the suit, a^ shall be taxed 
by the proi)er officer? 

If the sheriff fail to take a bond, or take o*ne with insufficient 
sureties, an action upon the ease lies against him, and in such 
an action he is liable to the same extent as the sureties would 
have been, had he done his duty (n). The cpiestiou then is, 
to what extent are the sureties liable ? 

The extreme limit of liability is, in all cases, the^penalty of 
the bond, and the c5sts of suing upon it (h). AVithin this* 
limit, however, the liability may vary ; and for a long time 
there was great doubt ns to the rule by which the variation 
was to be regulated. It is obvious fl\^t the n^nt distraineil 
for may either be greater or less than the value of the goods 
distrained. Accordingly, where it was greater, the struggle 
on the part of the plaintiff was to extend Jthe damages to the 
whole amount due; where it was less, to the whole value of 
the goods. On the other hand, the sheriff tried to limit his 
liability in all cases to the value of the goods, and to escape 
all claim for costs. The latter attempt, which was sanctioned 
by the Court, in Yea v. Lethbridge (c), was decided against in 
Paul v. Goodluek (d). The former point, however, was still 
left open. It is now, liowcvcr, settled by recent <* 0608 , that 
the object of the statute was only to place the ^)nrties in Che 
same position as if no replevin bond had been executed. At 
Common Law the landlord had only his remedy against the 
person who brought the action of replevin. The replevin 
bond gives him the additional security of the sureties, and 
the double costs. That is the whole effect the act can have 


(а) Evam V. Bratider, 2 II. BI. 
550; Jialeer ▼. (tarraUf 3 Bingh. 
56, .^9 ; Paul r. Goodluek, 2 B. 
N. C. 220. 

(б) Jiejfoi'd V. Ahjer, 1 Taunt. 
218 ; Jiffery ▼. Batiard^ 4 Ad. & 


Ell. 829 ; per Littledalo, J., Evanr 
T. BrandeTf 2 H. 151. 547 ; over- 
ruling Concanen v. LeOdtrtdgtf 2 
H. Bl. 36. 

(e) 4 T. &. 433. 

(d) 2 Bingh. N. C. 220. 
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had. Consequently, if the rent is less than the value of 
the goods, the object of the statute is satisfied by giving 
the amount of the rent and the costs; otherwise the landlord 
would be getting more than the rent due. If the amount of 
the rent* exceeds the goods, then the landlord is entitled to 
the value of the goods, with the costs, as before; otherwise, 
his remedy ag^iinst the sureties would be greater than it had 
been against the tenant (e). In the former of those cases, 
I’atteson, J., pointed out that some of the authorities relied 
on as o])po8iiig this view, really were not against it, as they 
did not state which, the rent or the goods, were greater in 
value. For instance, in Ward v. Jloste (/), where it was held 
that the rent in arrear and costs was the measure of damages 
against the sureties, it does not appear that the rent was not 
less tlian the distress. And in Scott v. Waithman (^), whore 
•Abbott, (/. J., said, “As the verdict in ihe replevin suit was 
merely for a return of the goods, the jury could not, in their 
verdict, exceed the value of the goods,** it does not ap]iear 
whether the goods were greater or less in value than the 
rent. 

In no case can either sureties or sheriff be liable for rent 
which accrued after the distress (A). 

' The rules thus settled equally apply where the action is 
against the sluTilf for not having takVn a bonTl at ail, or an 
invalid one, or one with insutheient sureties. In such a ease 
the rent due, and the. expenses of the distress, were held to 
bo a proper amount of damages (f). In that case it would 
ajipear, that tlie value of the goods was greater than the 
amount of the rent; and that no proceedings in re]>levin had 
been curried on. so as* to raise a claim for costs. The costs 
of proceedings against the sureties may he recovered against 
the sheriff in this form of aettion, even though no notice of 
the intention to proceed against them has been given him; 
provided such costs do not, together with other claims, ex- 
ceed the penalty t^'). In Baker v. Garratt, the (.'oiirt seemed 
to thinky that if due notice of the intention to sue had been 
given, such costs might be recoverable, even beyond the 
penalty; because tlie sheriff might have prevented the ex- 
pense by paying all he was liable to pay under the sureties’ 
bond. They distinguished such a case of expenses, wludly 
incurred through his default, from that of costs of replevin 
suit, fur which he is not liable to a greater amount than the 


II V. 2 Dowl. 

5f»8 ; Mars x. Lockwood^ 9 Dowl. 
075. 

1 Y. vV J. 2S,'). 

(y) 3 Stark. ICS. 

^*A) T. Uofttj 1 Y. .k J. 2S5. 


(/) Edmonds v. Ckallh^ 7 C. B. 

413. 

Ihtkcr X. Garratt, 3 Bingh. 
5C; Plutner ▼. BrUco, 11 Q. B. 
4C. 
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penalty (A;); because the legislature presumes that these will 
be covered by double the value of the goods, and the amount 
so incurred is not within his control. 

On the same principle, where the sheriff has lost the re- wiu>» u 
plevin bond, he is liable in an action on the case at the suit 
of the defendant in replevin, to the amount of damage to 
which the sureties would have been liable, or to the amount 
of the penalty of the bond, whichever is less { 1 ). 

The principle that where the sheriff has been in fault, the for 

plaintiff is entitled to he placed in the same position by aSil '** ”^*‘'*' 
incaiis of damages, as if the defendant had done his duty, is 
maintained in numerous other eases; for instance, in actions 
for delay in executing a writ of arrest (m) ; in selling under 
a ti. fa. (n); in returning the writ(o); for a false return (p); 
for not levying (7). In all these the damages, arc measured, 
not by tlic amount of the debt, but by the amount which * 
could or would have been recovered, it the breach of duty 
had not taken place. And if the slieriff return nulla bona 
to a writ of li. fa., and the creditor knows of goods belonging 
to his debtor, he nci^d not sue forth a second writ of fi. fa., but 
may, in an action for a false return, recover the value of the 
goods which the sherilf ought to have taken (r). ^ 

There is a difference to be observed in these actions, viz. 'When it Ih howh- 
that in those, the whol(fgist of which is pecuniary dmnoge, 
some such damage must he proved, or the action wijl fail. 

]Uit ill others, there is an injury to a fight, even independent 
of aetiial loss; and the fact of loss being negatived, merely 
makes the damages nouiiiial. Thus in an aetioii for a false 
return (.1); for not arresting 011 mesne process (t); or for 
permitting n debtor arrested on mesne process to cscaj»e(u); 
a plea negativing any damage is good as a bar, and proof of 
absence of loss entitles the defendant to n verdiet. In all 
these cases, the truth of the return, or the dt'tention of the 
debtor, is only of iinportnnee to the jdaiiititf as contrihiiting 
to some ulterior result. If 110 such result could have been 

(y) Auf/uitlieny. 1 Kxch. 

27l> ; Mullctt V, ChaUhf JCQ. B. 

239. 

(r) PerCuT. ArJeav. Goodacre, 

11 C. K 371. 

(j») Wyh'e V. Plrch^ 4 (^. B. .’JOC. 

(/) Cvrlintj V. JCvam^ 2 M. & G. 

349. 

(«) WUliaiAB V. Moi^yn^ 4 M. & 

W. 145; Lewis v. Morland^ 2 H. 

& A. 50—64 ; Ptanck v. Anderson, 

5 T. K. 37 ; overruling Barker v. 

Green, 2 Bingh. 317. 


(it) Evans v. Bmndcr, 2 II. Bl. 
547. 

{1) PtrreavL v. Bevan^ 5 B. & C. 
284. 

(?») Clifton V. Hooper, 6 Q. B. 
4C8. 

(n) .4/rc^on v. Baris, 9 Biiigli. 
740 ; Bides v. Wingjitld, 4 Q. B. 
580, n. 

(o) B. V. , Sheriff of Essex, 1 M. 
k W. 720. 

0>) Crotqdcr v. Long, 8 B. A: C. 
508 ; Heenan v. EvaM, 3 M. & 
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produced^ or has been affected by it, there is no ground of 
action. But the case of an escape on final process is different. 
Tlie creditor, “ when be is ascertained to be such by a judg- 
ment, and he has charged the debtor, has a right to the body 
of his debtor every hour till the debt is paid ” (c). ITiis is 
itself the end, not the means. ConsequeiJly, a right of 
action /or nominal damages arises on any escape, for however 
short a time, even though no pecuniary damage arises (if?); 
or oil any delay in arresting him (j?). It would appear in all 
cases in which damage is necessary to maintain the action, 
that proof of the breach of duty will lay upon the defendant 
the onus of showing that no damage ensued ; but to entitle 
plaintiff to substantial damage, specific evidence of loss must 
be given (;/). 

, Cases of acf;ions for escape after arrest on mesne process, or 
neglect to execute such arrest, seldom occur, as arrest on 
mesne process has almost been done away with by 1 & 2 Viet, 
c. 110, s. 3. 

Formerly by statute Westminster 2 (-?), and 1 Rich. IT. 
c. 12, an action of debt could be maintained against the sheriff 
upon an escape, to recover the sum for which the debtor had 
been charged in execution, and upon this action the creditor 
could not recover less than the whole s'^im due, and the costs 
of the execution («). This action, however, has been taken 
away by ,5 & (i Viet, c, 9H, s. .31, and the creditor is left to 
his old remedy at common law by action on the case for 
damages. In a recent ease the law as to the assessment 
of damage was laid down by the Court of C. B. ns follows : 
“ The true measure of damage is the value of the custody of 
the debtor at the time of the escape, and no deduction ought 
to be made on account of anything which the plaintiff might 
have obtained by diligence after the escape. If the execution 
debtor had not the means of satisfying the judgment at the 
moment of the escape, the plaintiff will have lost only the 
security of the debtor's body, and the damages may be small. 
If the execution debtor had the means of satisfying the 
judgment at the moment of the escape, and has wanted these 
ineans since the escape, it is plain that the plaintiff has lost 
the chance of obtaining satisfaction of his judgment through 
the sheriff's neglect, and the jury would be justified in giving 
the full amount of the execution. Where the execution 


(r) Per Bnllcr, J., Planch t. 
il n(/fr«on, 5 T. R. 10. 

(ir) iri7/tam4 v. Mottun, 4 M. 
k W. 153. 

(or) Clifton T. Hooper, 6 Q. B. 
468. 

(y) JSalet v. Wingifel<l, 4 Q. B. 


480, n. ; Wylie v. Pirch, 4 Q. B. 
666, 678 ; v. Henley, 1 M. & 
Rob. 227. 

( 2 > 13 Ed. I. c. 11. 

(tt) Bonafone v. Walker, 2 T. 
R. 126 ; Havkine y. P/omer, 2 
Bl. 1048. 
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debto? has the means of paying the debt at the moment of 
the escape, and still continues notoriously in solveut eircum- 
stances, the value of the custody would be the amount of 
the dek, and the plaintiff would be entitled to recover sub- 
stantial damages. If the laches of the plaintiff could be used 
to mitigate damages against the sheriff, the plaintiff 
would be compiled, in every case, to issue a fresh writ, and 
incur expense to relieve himself to some extent from the 
consequence of the sheriff's negligence. If this were the 

{ daintitr s duty, we should find some trace of the sheriff* s 
iability to repay such expenses where the debtor was not 
recaptured upon the second writ, and tlie plaintiff's exertions 
were iinnvailing to realise the nmoniit of his judgment. There 
may, however, be circumstances under which the plaintiff's 
conduct would materially affect the damages. For instance, 
if he has done anytliing to aggravate the loss? oec^asioiuHl hy^ 
the sherifl'’s neglect, or has jircveiited the sheriff from re- 
taking the debtor" (h). 

Of course an action will lie by the creditor against the 
sheriff to recover the money levied by him under an exe- 
cution, and the dauinges will be the whole amount so levied. 
But where the action has been commenced without a demand 
of the sum, the (^oust will stay proceedings upon payment of 
the amount without cos|s (e). 

11. Actions against the sheriff by the debtor or his repre- 
sentatives, are generally for a seizurc^of his goods oi» person 
under illegal circumstances, or for an tinproper treatment of 
the property so taken. 8o far as these actions diffiT from 
similar proceedings against any other wrong-doer, they have 
been treated of in a previous chapter (<i). • 

Another species of wrong, viz., extortion by exacting too 
large fees, has been provided for by statute ; 29 Eliz. c. I, s. I , 
enacts, that if the sheriff or his officers extort more than the 
poundage fees allowed by that act, they shall lose and forfeit 
to the party grieved his treble damages. This means three 
times the full amount found by the iury (e). This statute 
is not repealed by 1 Viet. c. 55, which permits the slieuffs 
to take certain additional fees, if previously sanctioned by the 
judges, and makes the officer exacting more pimisbablc as for a 
contempt. The effect of the latter act is to exempt the taking of 
the fees allowed by the judges under it from the operation of 
the penal clause in the statute of £liz., leaving that statute 
in other respects in full operation. Consequently all that is 
taken by the sheriff or his officer beyond what is warranted 

(6) Arden v. Ooodacre, 11 C. B. (d) ArUe^ p. 225. 

371. (e) BwikU v. Btws^ 4 B. & C, 

{€) Jejferies v. Biteppard, 3 B. & 154. 

A. 696. 
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by the exemption given by the statute of Viet., is, if it amounts 
to more than the poundage, an excess under the statute of 
Eliz., and renders the officer taking such excess liable to an 
action for the penalty given by that statute (/). 

‘**®*®' The declaration should show how much was taken lawfully, 
and how much unlawfully, stating the excess^n each fee (g). 
But where the illegality consists in exacting ^undage where 
no levy at all was made, it is not necessary to negative all the 
acts which would have constituted a levy (A). 

Where the misconduct of the sheriff has forced the party 
injured to take legal proceedings, only the taxed costs of such 
])rocccdings can be recovered back from him, and not the 
extra costs paid to the plaintiff’s attorney (t). 

Damages in actions against attomies for neglect of their 
iiuKiigenctt. dutv are governed hy exactly the same principles as those 
laid down in tlic case of sheriffs. The plaintiff is entitled to 
be placed in the same position as if the attorney had done 
his duty. But he is entitled to no more. Therefore where 
no diligence could have been effectual, as where the client had 
no ground of action or defence, the attorney cannot be liable 
for negligence, unless it has caused loss independent of the 
necessary result of the suit, or other pn>ceeding (^ 7 ). It lies 
u])on the defendant, however, to establisli this defence aflirm- 
atively, and the fact that the plnintiif has suffered no actual 
injury is no bar to the action, if otherwise maintainable. lie 
is still entitled to nejiniiml damages (A). The amount of 
damages is a (picstion for the jury (1), and depends upon the 
amount of loss which the plaintiff has suffered (?n), or is likely 
to suffer f rom the act, taking all the circumstances of the case 
into coiisiderntion. 'fhc latter part is clear from the case of 
Howell V. Young (n), which decides that the Statute of Idmi- 
tatiuiis runs' from the act of negligence, not from the time 
that an injury accrues ; such injury is merely cousecpieiitial 
damage, not a fresh cause of action ; the damages then in 
the original action must cover all the loss that can ever arise, 
because no such loss can afterwards be compensated. Where 
th <7 action was for negligence in not procuring the release of 
the plaintiff, an imprisoned debtor, under 48 Geo. 11. c. 123, 


(/) Per Cur. Tri*#//At«/> v. Green* 
acre, 10 Q. H. 1 ; Pilkington v. 
tWr, 10 M. & W. 015. 

(//) Vther V. IPa/Zm, 4 Q. B. 
550 ; Jierton v. Lawrence, 5 Exch. 
810. 

(A) Holmes v. Sparke, 12 C. B. 
242. 

( 1 ) Jenkins v. Biddnlyh, 4 
Biiigli. 160 . 

{j) Lee V. Atfrien, Peake, 


119 ; Akelteson v. Madock, Pea. 
102 . 

(k) Godefroy v. Jay, 7 Bingh. 
418. 

{1) RhsscU V. Palmer, 2 Wils. 
325 ; PUt V. YaUlen, 4 Btirr. 2001. 

(m) Stannard r, VUiiheme, 10 
Bingh. 491 ; Godefroy v. Jay, 7 
Bingh. 413 ; Butdon v. BV65, 2 
Esp. 527. 

(n) 5 B. C. 259, *266. 
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by rcAson of which he was detained in prison from the 11th 
of January till ihe 19th of March, when he was discharged 
by consent of the detaining creditor ; the jury w^ere told that in 
estimating the damages, they might take into consideration that, 
as the plaintilf was tinally releastul by consent, he gained the ad- 
Tiiutagc of having his goods no longer liable, which they would 
have been if %e liad been discharged bv the court, as he had 
himself desired (o). AVith submission, however, it may be 
doubted whether the latter circumstance could fairly be taken 
into consideration. If it had been a necessary result of the 
defendant’s delay, tliat a prolonged period ot imprisonment 
should he followed by an absolute discharge from all liability, 
then, in estimating the damages due fur such negligence, all 
its c*onse(piences W'ould, of course, he projierly included. But 
in this case, the final release by consent was in no way a 
result of the dofendiyit’s act. If sonic friend, eompassionating 
the plaintiff on account of his continued imprisonment, hail 
paid off the #bt, surely this could not have been considered 
in assessing the damages. Yet it might have been equally 
argued, that if the ]dnintiff had got out at the time and on 
the terms which he had wished, the sympathies of his friend 
would never have been excited in his favour. 

Where, in consequence of the attorney’s negligwice in not Whom roconl Im 
attending himself witl^ the witnesses, the plaintiff’s counsel 
is obliged to withdraw the record, the attorney is, of*course, 
liable to the expense)} so incurred (ji). And where « larger 
sum was given as damages, the (\)uft considered them ex- 
cessive, and ordered them to be reduced, or a new trial 
granted (q). 

Where, however, the attorney is acting for the defendant "* 

in a cause, and through his negligence it is taken as undefended, umiuieiidcd. 
and a verdict goes against his client in consequence, the jury 
may of course give as damages the wliolc value of the subject- 
matter of action (r). In such n case the Court, in one iiistniice, 
granted a new trial, and ordered the defendant’s attorney to 
])ay all costs out of his own pocket as between altqrncy and 
client (jr). But in similar cases the Court havi^ since refused 
the indiilgenccL(0. Still in cases of very great importance, as* 
for instance relating to land, where the interests of others 
would be hound by the verdict, the Court would probably 
even now grant a new trial on such terms (u). If such an 

(f>) fihilcock V. Passman^ 7 C. k {») De Rttufifjny v. Pealt^ 3 
P. 289—208. Taunt. 484. 

(/>) See as to these, pos/, tit. {!) (hniU v. CrawUyt 8 Bingh. 

Witness. 1 44 ; H'atton y. /teeve, 5 B. N. C. 

(q) Hawkins v. Harwood^ 4 112 ; Nash y. SwinhurM^ 4 Sco. 

Exch. 503.^ N. R. 326. 

(r> //o8y y. 3 B. & Afl. 360. (m) Swinnfrtan y. Marquis of 
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arrangement had been made, it would seem that the dalbages 
ought to be nominal, or at least should onlf extend to the 
actual loss suffered by delay, if a^y. 

6. Actions against witnesses. 

Where a witness, who has received a proper suhpema, and 
who has had liis expenses tendered, fails to attend at the 
trial, the ,party summoning him has his choice of proceeding 
against hiin by attachment, or by action on the case, or he 
may sue for the penalty given by 5 £liz. c. 9, s. 1 2. With 
the fonner course we have nothing to do. The two latter 
require a few words. 

The proper course for a party to take when an important 
witness is absent, is to withdraw the record if he be the 
plaintiff, or apply for a postponement of the trial if he be the 
defendant. This leaves him his remedy against the witness, 
for it is now set tled that in order to maintj^in an action against 
‘tlie latter for non-attendance, it is not necessary that the cause 
should have been called on, or the jury swo^ (e). It also 
saves him all risk which might result from a trial on imper* 
feet evidence. Consequently, any additional expense or loss 
caused by going to trial will be his own fault, and not the 
necessary result of the witness's absence. 

The damages in an action by the original plaintiff, who was 
forced to withdraw tlie record, consist of the expense he was 
put to in so doing, viz., the costs he incurred by going down 
to a fruitless trial, and the costs lie became liable to pay 
the onpositc party hi' consequence of the withdrawal of the 
record (u'). The damages would be iust the same where the 
witness was the defendant's, because he may obtain the post- 
ponement of the trial, upon paying the costs which the 
opposite party has been put to in preparing for trial, which 
are the lame os the costs of withdrawing the record (x). 

Tliis action cannot be supported without evidence of some 
damage resulting from the defendant's neglect. Such damage 
cannot, however, be negatived merely by showing that the 
plaintiff had no good cause of action. Tlie defendant's 
evidence ^ might have entitled him to succeed in some par- 
ticular issues, lUid the loss of costs upon these is a sufficient 
injury, though he could not have succeeded upon the whole 
record (y). 

Statute 5 Eliz. c. 9, s. 12, enacts, that a witness making 


3 Taunt. 91 ; Zciedcn v. 
Jiierontt 2 Moore, 102. 

(r) SiMlUU T. Hunt, 1 C. & M. 
732 ; LammU v. Crook, 6 M. W. 
615 . 

{w) Needham v. Fixuer, 1 C, B. 
815. 


(x) Brown r, Murray, 4 D. A 
R. 880 ; Aitoraey^Gentral v. Hnll, 
2 Bowl. P. C. Ill ; Walker v. 
Lane^ 3 Bowl. P. C. 504. 

{y) Coaling ir. Com, 6 C. B. 
703, 719. 
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d^imtt idler process seiredt siid tender of expenses* 
shall forfeit 10^^ and yield such Airther, reoompense to the 
party grieved* as Iqr the diairetion of the Judge of the Court* 
out of which the said process issues* shall be a:warded* accord- 
ing to the loss and hindrance tliat the party shall sustain by 
reason of his non-appearance. These damages must- be 
assessed by the Court at Westminster* hnd not by a jury* or 
Judge at Nisi Prius* and an action will lie on the assess- 
ment (z), • 

7. Defamation. 

Damages in this action are so entirely at the discretion of 
the jury that no rule as to their amount can be laid down. 

Some |irincipies* however* may be stated as to the nature of 
the evidence which may be used* and the object to which it 
may be applied. ^ • 

One of the princijuil elements in estimating the damages *i>a>ideuee of . 
is the malice of the defendant, and mueh ditKculty oflcn 
arises with regtfld to evidence of bubseqiieiit words or writings 
adduced in proof of this. 

It has been long established that otlK^r words or writings* other niAiuior. 
not the subject of the present action* might be given in 
evidence to explain either the meaning or mothy of the 
defamatory matter on which the action was foimdcd*(a). And 
that whether the pnbliciations* &c. offered in evideneo were 
before those complained of(b)* or after issue joined in the 
action (c) ; and even though the writing publication iS itsedf 
the subject of a distinct count in the same action (/i). Ihit it 
has been held that such evidence must be in some way con- 
nected with the libel in (piestioii (c). It may be doubted* how- 
ever* whether this distinction is a very reasonable one. If the 
object of the evidence is to prove malice by sliowHig the 
feelings with which the defendant was actuated towards the 
))laintiff, this would be proved much more stronjjly by showing 
that he liail seized a dozen opportutiities of maligning him on 
different subjects, tlian that he had a dozen times repeated 
the original libel. Formerly it was thought that, no such 
evidence could be received when the words* &;p. so offer^ 
were themselves actionable (/). But this distinction was 
early denied by fiords Kenyon and Ellenborough (p), and has 
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P. 811. 
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been fiimdly OTert]irowiL(A)«\ . So. too it wae .onoe laid down 
that such evidence was only admissible whm the language 
complained of was ambiguous; ^t where U wee clear and 
undisputed, it was not so (t). But this distinction, though 

K 'ust, if the only object of the evidence were to. explain 
»ning of the ubel, obviously fails when .the evidence is 
adduced to show the motives with which it was published. 
These may be qfdte independent of fbe meaning of the libel, 
of which there may be no doubt. Accordin^y, this dis- 
tinction too has been overruled by Pearson o. Lemaitre 
where Tindal, C. J., lays down the correct rule to be, ** that 
either party may, with a view to damages, give evidence to 
prove or disprove the existence of a malicious motive in the 
mind of the publisher of defamatory matter, but if the 
^evidence given^ for that purpose establishes another cause of 
action, the jury should be cautioned against giving any 
damages in respect of it; and if such evidence is offered 
merely for the purpose of obtaining damages for such sub- 
sequent injury, it would be properly rejected.” 

On the same principle, the fact that the defendant has 
persisted in the accusation and refused to apologise, and that 
he has put a plea of justification on the record, may be taken 
into consideration as evidence of malice to heighten the 
damage (k). But the latter circumstance cannot be used as 
evidence of express malice, in answer to another plea raising 
the dbfence of a privileged communication; though if that 
plea were found for tne plaintiff, it would be an aggravation 
of the damage (2). Even where the publication is admitted 
on the pleadings, the plaintiff is entitled toWhow the manner 
of it, with a view* to damages (m). 

General evidence of good character cannot be given in 
aggravation of damage, except to rebut evidence offered by 
toe other side; for till then the presumption of law is in the 
plaintiff's favour, and the evidence would (in theory at all 
events) be without an object (n). 

'When the libel consists of an accusation imputing incom- 
petency in a particular transaction, evidence cannot offered 
of general competency on other occasions. This could only 
be adiiussible to show malice, by disproving the charge. But 
a person may have shown himself quite incompetent on one 


(A) Ptmon V. Zemaitrif 5 M. 

k Gr. 700. 

SrMH T. LoveU, 2 Stark. 08 ; 
Ptarce v. Qnuiby^ 1 H. 8^ Bob. 
455 ; SimMomy. iM. 477. 
li) l/himp. 

(k). Simpton v. iZoOiaiois 
B. 511. 


(l) Wilton T. Jiobinton, 7 Q. B. 

68 . 

(m) Vinet v. SoreU, 7 0. & P. ■ 
163. 

(n) Cofwwoff V. iZfdbmIron, By. 

k M. 805 ; Oup v. (htgonu 0 C. 
4P. 587. 
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oecasioD, and quite the rerene on others (o)/ The oontraiy 
rule prevails where the accusation is as genend as the evidence 
offered to. rebut it. AccoMingly" where the defendant had 
written of the ptlaintiff, who had acted as governess in the 
defendant’s family, ** I parted with her on account of her 
incompetence, and not being ladylike and good-tempered; 
genenu evidence in contradiction of the s^etnent was re- 
ceived. Lord Denman said, Malice may oe established by 
various proofs; one may be that the statemeuf is false to the 
knowledge of the party making it ” ( /»). 

Where it appears that many copies of a newspaper con- Rvidenpeoftbo 
taining a libel have been put into circulation, , this will be 
admissible to aggravate the damages on the ground of malice, 
if the defendant can be expressly connected with the circu- 
lation; if he cannot, no presumption of malice .can be drawn, 
but the fact will still he evidence to show the extent of injury 
done. This was so ruled in a case where the defendant was the 
publisher of a newspaper, which was industriously circulated 
in a particular neighbourhood, and sent gratuitously to several 
non-subscribers, but not by the defendant (q). The same 
rule would clearly apply to a person not the publisher, if he 
puts his libel into a shape which would ensure its ci);ciilation, 
as into a newspaper, tjf course he would not be responsible 
for its republication by % third ]>erson, in a way which he 
could not have anticipated; as, for instance, if a private^letter 
containing a libel was printed by thi Receiver without his 
knowledge (r). 

There may, however, be cases in which, from the form of when evidence 
action, evidence of malice would be inadmissible. Accordingly "luXJiiSbio. 
in an action against the publisher of a marine, no evidence 
can bt given of the malice of the writer, who is a different 
person, and for whose motives the editor cannot be liable, 
though he is responsible by law for his acts {$)• And so the 
position of the plaintiffs may exclude evidence which would 
otherwise be allowable. In a joint action by partners for a 
libel, no damages can be given for the injury to theia feelings, 
as the only basis of the joint action is the injpry to thei^ 
joint trade (t). And in a joint action by husband and wife 
for a libel on the wife, no special damages can be* recovered 
on the joint county because any such is damage solely accruing 
to the husband (u). But now in any action brought by a 


(o) Bnne v. BatalgeUe, 3 Bxch. 
692. 

(p) Fountain y.JBoiodle,9(l,'B.6, 
Iq) Oathereole v. MuUl, 1& M. 

k W. 319. 

(r) See Ward v. Wteh, 7 


(«) Fob&iton T. Wyld€i 2 II* k' 
Bob. 101. 

(<) Mavtkom v. Lawton^ 3 0. k 
P. 196. ^ 

(«) Denfjfate v. Gardimr, 4 If. 

& W. 5. 
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man and bia wife for an injury done to the wife, in respect of 
which she is necessarily joined as co-plaintiff> the husband 
add claims in his own right (e). 

ma be ^herc the cause of action is proTcd or admitted^ the juiy 
are not limited to nominal damages, though no evidence is 
actual given on the part of the plaintiff (to). In a recent case the 
action was for a^ewspaper libel published more than seven- 
teen years ago. In bar of the statute it was proved that a 
single copy had been sold by defendant to plaintiff’s agent. 
It was held that the judge was not bound to tell the jury 
that they ought to limit the damages to the injury which they 
might believe the single publication had occasioned (/r). In 
the particular case there were* other counts for other libels 
more or less connected with it, which would have made the 
^separate assessment of damages very difficult; but on prin- 
ciple the decision is obviously correct. 

Future damage. Where the words are actionable without special damage, 
the juiy may take into consideration not only the injury that 
has arisen, but that which may arise from the slander; be- 
cause such fresh injury would constitute no fresh ground of 
action (y). But it is said by North, C. J., in the same 
case (^), that if the words are" not in themselves actionable, 
the jury in computing damages ought only to consider the 
damage which is specially alleged and proved; because if any 
damage be at a future time sustained, a subsequent aetion will 
lie for it. And so jvhere evidence of special damage, sub- 
sequent to the commencement of the suit, was admitted by 
consent, Tindal, C. J., said, ** By permitting this evidence to 
be given, the defendant may possibly have escaped having a 
second action brought against him *’ (a). But this is opposed 
to the authority of a distinguished judge, who lays it uowu, 
that where a plaintiffi has once recovered damages he cannot 
afterwards bring an action for any other special damage, 
whether the words be in themselves actionable or not (6). 
Rvidonoo of Of course Special damage, laid as such, must have accrued 
SSSwaoUou'^ before action ; but a different question arises, whether a 
brought. sbecific injury after action may be given in evidence to enable 

the jury to estimate the amount of general damage? An 
action was* brought by a shipowner for a libel, which stated 
that his ship, then advertised to sail to the East Indies, was 
not seaworthy, and was purchased by Jews to take out 

(«) 16 k 16 Yioiw o. 76, s. 40. 6 Biagb. N. C. 218 ; Qn^wy v. 

(n) yWjBp T. Thomat^ 8 B. a 0. Williams^ 1 C. fc K. 668. 

487. « (x) Xofw Townshtnd v. Itvffhei, 

4px) Jkike of JBrvntwidt v. iTisr- (a) Oodin v. Oorrp, 7 M. k G. 
mw, 14 Q. B. 186. 842, 845. * 

(s> lord Towmhmd v. (» Bull, N. P. 7 ; 

2 Mod. 150; Ingram ▼. Lamoon, v. Ffoi; Os. K. B. 648. 
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oonricto. No special damage was laid. The action was com- 
menced three days after the libel was published. Evidence 
was admitted of the average profits of a voyage to the East 
Indies^ and that the first voyage after the Ubeb the plaintiff's 
profits were nearly 15001. below the average. It was held 
that the evidence was rightly received. The jui^ must have 
some mode of estimating the damages, and they could not be 
in a condition to do so, unless they knew something of the 
plaintiff’s business, and of the general return of his voyages (c). 

The same principle was applied where the action was for a 
description of the plaintiff in the Hue and Cry, in consequence 
of which he was arrested. The arrest, which was laid specially, 
took place after action brought. Evidence of it was allowed 
by consent of defendant’s counsel, who then objected that the 
judge ought to have excluded it from the minds of the jury 
in assessing the dojnages. It was held tfiat the judgc’ft. 
charge was right, as he did not tell the jury that they were 
at liberty to give damages for the arrest, which took place 
after action brought, but that they might view it as k con- 
firmation of the plaintiff’s apprehension that an arrest would 
be the probable consequence of the libel (d). This was ob- 
viously the only way in which the evidebce could be used, 
but it seems to havcb been assumed throughout Hiat it was 
not strictly admissible at all. Now it is ]>lain, that [n esti- 
mating damages the jury must be greatly influenced by the 
probability that an arrest would take place, and *00 the 
])riuciple of Ingram v. Lawson^ evidence that it had taken 
])lace, even after action, was surely admissible. Possibly the 
diliiculty in this case arose from the fact, that that very 
arrest was laid as special damage, and to prove that allegation 
it ptbiuly was inadmissible. 

Where words are in themselves actionable, no special Pn)urof«oucna 
damage need be laid or proved; the law presuming that the 
uttering of the words, or the publishing of the libel, have in 
themselves a natural and necessary tendency to injure the 
plaintiff (e). From this the curious inference seems to be 
drawn, that because the law assumes that a getfcral injyiy 
will follow, you cannot prove that a generfil injury has ‘ 
followed. In an action for a libel against a trader, special 
damage was laid. Plaintiff’s counsel proposed to rely only 
on general injury, and to ask whether there had not been a* 
general loss of business since the libel. Tindal, C. J., said, 

** No, that would be so very hard against the pli^tiff. You 
set out with that you see. The law gives it you' as a bonus. 

(c) Ingram v. Itawaon^ 6 Bingh. (e) MaXatky v. <6bper, 3 B. N. 

N. 0. 0. 882. 

(d) OodinT,Carryf7}IL.kQfr,^42, 
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lf .7011 dmag0^ 3nm^ smutty 

dmt^^^if). Whtm bow#teri fUtt^ iMstkm iMfii ftr 
in netrensi hi cosiequeiice of whidi she- would -not Shig^^m 
liie deelsMtion alleged as damages the Umis of somal 
fonnances. Lord Kenyon ruled that the box-keeper might be 
asked generally, whether the receipts of the house had not 
diminished from the time Madame Mara had declined to 
sing 7 but that to ask if particular persons had not in con- 
sequence given up their boxes, was specific damage and 
inadmissible (^). Similar evidence was received in the ease of 
Ingram v. Lamon (A). There, however, it seems to have 
been admitted, not with a view to show what the plaintiff’s 
loss had been, but what the great nature of his business and 
profits was. For it will be remarked that though the evi- 
dence showed a falling off of 15001^., the jury only found a 
’ferdiCt for 90(B. In Bose v. Oroves (i), Cresswell, J., took 
a distinction between particular and special damage, saying, 
** In an action for slandering a man* in his trade, where the 
declaration alleges that he thereby lost his trade, he may 
show a general damage to his trade, though he cannot give 
evidence of particular instances.” There seems a difficulty 
with regard to the admission of the evidence, as to the mode 
of connecting the slander with the falling off. On the other 
hand, (here is an obvious injustice in* excluding what, in the 
mass of cases, must be the only evidence of damage really 
procurable. • 

Sjiociai damage Special damage musl be laid and proved, where the words 
are not actionable without it. In this case the special damage 
is the gist of the action (j), 

must be laid Even though the words are in themselves actionable, no 
evidence of any specific loss sustained in consequence of them 
can be adduced, unless laid in the declaration (k). It is 
sufficient, however, to state the special damage with as much 
certainty as the case will admit of. If a trader brings an 
action for slander, by which he lost his customers, their 
names must be set out specially, that the defendant may 
meet the cbai^ if it is false ; and where this is not done, 
general evidence of loss of customers cannot be received (1), 


P ^44 HigUey^ 8 C. & 

ig) AMey v. ffarruon, 1 Esp. 
48. 


{h) Ante, p. 276. 

(«) 5 M. a Gr. 618. 

(jf) See the Text Bks , Selw. N. 
P. lOth ed. 1248 ; Com. Dig. Ac- 
tum upon the Oms for Defiimatlon, 
D. SO. See also MaUtehy v. Seper, 
8 B. N. C. 871 ; Ayre v. Craven, 


2 A. a E. 2 ; £vane v. Ilarlaw, 5 
Q. B. 624 ; WUby v. EUtan, 8 0. 
B. 142 ; Hopwaod v. Thom, ibid. 
298. 

(h) Chnv V. BriUon, B. N. P. 7 ; 
Uatheway v. Newnwn, Selw. K. P. 
1248. 

(/) Hartley r. Herring, 8 T. B. 
183 ; Waierhome v. QiU, Selw. N. 
P. 1248, lOik ed. See, .bowever, 
per GreeeweU, J., ante. 
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BM a^ibvggrma m ipteul dvmffi flie Iom of kb 

nf^lhoanppoiMd biimeibiittr of ao doing (m), piincipb 
<>b cbtr oooQg^. but the dmiiiodon betweon the two eaaea 

aeemi rdbat dno. 

Am to specbl damiiffe, that only ^hich is the natuial and r, 

&tr result of the words spoken can be laid^ or prored. The JJJSft^f^uSind- 
Sf^cation of this rule is not so very easy. One point b Mt’iowu Acti. 
quite clear> that no damage can be recovered for, whicn is the 
result, not of the original slander by the defendant, but of the 
repetition of that slander by some tmrd person. In such a case, 
the immediate cause of the plaintiffa damage arises from 
the voluntary act of a free agent o%er whom the defendant 
has no control, and for whose acts he is not answerable (n). 

But where the words are used under circumstances wliich 
render it certain tli|it they will be repeated^, and they arS^ 
repeated by persons whose duty it is to report them, injury* 
accruing from such a*poit is it seems admissible; as where a 
police constable was dismissed in consecpiencc of language 
addressed to him by a police magistrate in trying a cause, 
which was lejiorted in due course to the commissioners (o). 

It was once thought that damage resulting from the act of whon tu« Mi or 
a third party, thoughwraused by the language of the defendant, 
would not be actionably if it was in itself a ground of action Bi>M*iia damago 
by the plaintiff against such third party (p). This doctrine, 
however, was long doubted (q), aii^ is now finally over* 
niled (r). In practice the same result will probably be 
reached in many cases, by aid of the doctrine that damages 
must not be too retiwte. Where the act of the third party 
is plainly rash and illegal, it will perhaps* be held not to be 
the natural result of the defendant's words. To use Lord 
Ellenborough’s illustration (s), The defendant would be no 
more answerable for it, than if, in consequence of the words, 
other persons had afterwards assembled and seized plaintiff 
and thrown him into a horsepond, by way of punishment for 
his supposed transgression ” (t). 

Where an actual injury has followed the slandd^, *it is .no 
answer to show that the third person would have probably • 
acted in the same way, had the slander not beei^ used (u). If . 


(m) Hartley v. Herring, 8 T. R. 
180. 

(n) Ward v. Wedee, 7 Bingh. 
211 ; Vieare t. Wileoake, 8 Si^ 
1 ; ^WM/differ, Moee, 3 C. K. 83. 

(o) KendiUon v. HaUby^ Gar. k 
M. 402. 

* (p) Vieare v. WUcodke, 8 East, 
1 ; Marrie ▼. Longdate, 2 B. & P. 
284, 289. 


(y) Green v. Button, 2 C. M. Sc 
E. 707, 2 Sm. L. C. 303-^05. 

(r) Lumley r, Gye, 2 E. & B. 
216. 

(a) 8 East, 8. 

(0 And lee Haddon v. Lott 15 
C. B. 411. 

(u) Knight ▼. OiJbbe, 1 Ad. k £11. 
43 ; died oale, p. 20. 



980 


Diffamation. 


KTidcDco In 
mitigation of 
datniifm 

That dofondant 
did not origin ito 
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That ha had 
reason to believe 
it 


the aet did in fact follow from the words. But an imtiry 
which did not naturally ensue from the libel» and might hai^e 
arisen from other causes, cannot be ground of action. De* 
fendant published a libel on an actress whom plaintiff had * 
engaged to sing for him; she refused to sing from fear of 
being hissed, and he claimed for loss of profits. Lord Kenyon 
said, the injury was too remote, and impossible to be con- 
nected* ^ith tlic cause assigned for it. Her refusal to perform 
might have proceeded from groundless apprehension of what 
might never have happened, or from caprice or insolence (v). 
Of course where words do not in themselves, or by the inter- 
pretation put upon them by the plaintiff in his declaration, 
bear a defamatory meaning, no amount of special damage will 
form a ground of action, or be admissible in evidence. Such 
special damage is not the natural or necessary consequence of 
,thc words (m?); hor can evidence be received of injury to other 
persons than the defendant, as^ for instance, to his wife, though 
she was one of the persons assailed in the libel (r). 

The loss of substantial hospitality, which had been a per- 
manent addition to the plaintiff’s income, is good ground of 
special damage (y), 

Asa general rule, any evidence may be given in behalf of the 
defendant to prove the absence of malice, with a view to 
mitigate the damage's (z). Accordingly he may show that 
he said, at the time he spoke the words, that he heard the 
slanderous matter fronn another person whom he named, and 
may prove the truth bf this (a) ; or that he had copied the 
statement from another newspaper (&)• But he cannot show 
that the defamatory matter appeared simultaneously in other 
papers (c). And where the words profess to be an account of 
what took place in a court of justice, although this will be no 
defence unless the account is perfectly fair and accurate, still, 
even though the report is not correct, if it is an honest one, 
and intended to be a fair account of what really occurred, 
this will be ground for reducing the damages (d). We have 
seen before, that persisting in a plea of justification which is. 
abandoned,' or not proved, may ground for increasing tlie 
damages. Oif the other hand, facts which go to support 
such a plea may be given in evidence in mitigation of damages, 


(v) Js/i/fy ▼. /Attruwif 1 Eap, 
40. See liaddon v. Lait, vhi aup, 
( 10 ) Morrii y. Langdalt^ 2 B. & 
P. 284 ; KtUy r. Partington^ 5 B. 
k Ad. 645. 

{x) Ouy Y. Gregory, 9 G. A P. 
584. 

(y) Moore y. Meagher, 1 Taant. 
89. 


(e) Pearaon y. Lemaitre, 6 Soo. 
N. K. 607. 

(a) Bennett y. Bennett, 6 0. A 
P. 588. 

{h) Midlett Y. JIuUon, 4 Bsp. 
248 ; Saundere y. MUU, 6 Bingh. 
213. 

(e) 6 Bingh. 213. • 

{d) Smith Y. Scott, 2 C. A K. 580. 
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though they fail to prove the plea ; and Uiat whether there 
is a plea of justification on the record or not ; and even wliere 
there has been such a plea, which has been withdrawn («), 

Where, however, such facts would, if pleaded, be a complete 
bar to the action, they cannot be adduced even hi mitigation 
of damages (/). This was probably the ground of the deci- 
sion in Vessey v. Pike (jf), of which we have only a very 
meagre report, where evidence of this nature was rejected. 

In no • case can facts so proved go in bar of the action, 
unless there is a plea to support them (A). 

So evidence that the plaintiff had libelled the defendant, 
though no defence to the action, will go in reduction of 
damages (»). But such libels must be shown to relate to the 
subject-matter of those published by the defendant (y ). And 
he must prove that the libel which he complains of came to 
his knowledge before^he libelled the plaintiff (kj. 

A very important question, which has been constantly ooiwninMiii 
.raised, and yet remains still undecided, is as to the adniis- ^‘*““‘*w^*"*** 
sibility, in mitigation of damages, of evidence showing that 
defendant laboured under a general suspicion of being guilty 
of the offence charged in the libel. The question is ably 
discussed in a recent work on evidence (/), where all the 
authorities are colleoted. The conclusion arrived* at by the 
learned author is, *‘^jlat the weight of evidence inclines 
slightly in favour of the affirmative, even though the defendant 
has pleaded truth as a justification, anckbas failed in establishing 
his plea.” In a late case, however, the opinion of the Court 
of Queen’s Bench seemed on the whole against the evidence, 
and they decided that it could only be received as to reports 
existing at the time of the publication, otherwise the reports 
adduced to diminish damages might have been caused by the 
very slander for which the action was brought (m). Such 
evidence must, in any case, be confined to the particular 
trait which is attacked by the libel, and cannot refer to par- 
ticular acts (n). 

Where there is a plea justifying a libel, it is no evidence in Evidenco or 
proof of its truth, that the same imputations had* Keen ppb- 
lished before, and that that plaintiff had subnfitted to them. < 

The fallacy lies' in the word ** submission.” It qomes to this 

(e) Chalmera r.Shaekell, 6 C.& (j) May v. Btown^ 3 B. & C. 

P. 473 ; EaA v. Chapman, 2 0. & 113 ; Tar^}pf, Blabey, 2 Bingh. 

P. 670. N. C. 487. 

( /) Speck V. PhiUipe, 6 M. &W. (k) Watte v. Fraeer, 7 Ad. & 

279. BU. 223. 

(a) 8 C. ft P. 612. (0 Tayl. Evidence, 316, 2nd ed. 

(a) CharlUm v. WaUon, 6 C. & (m) Thompaon v. Nye, 16 Q. B. 

P. 886. 175. 

(t) Famertyr, Tipper, 2 Campb. (a) Tayl. Evidence, 316. * 
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only, that he did not prosecute ; and there might be a great 
many reasons for his not proceeding to prosecute, — the 
anonymous nature of the article, not knowing whether it 
came from a man of character, or the poverty of the party 
c himself (o). 

VO Evidence of a mere collateral fact, as that the plaintiff had 

already recovered against the proprietor of another paper for 
inserting the same libel, cannot be given in mitigation of 
damages (p). 

Actions for 8. Actions for breach of promise of marriage ought strictly 

mtwo^intfrtogo. ^ considered under the head of Contracts, in an 

earlier part of this work. They are, however, of so excep- 
tional a nature, and so closely connected with actions for 
seduction and crini. con., as to the evidence which may be 
adduced, that I have thought it more convenient to defer the 
lamination till* now. 

It is quite needless to say that no attempt at fixing any 
measure of damages can be made in regard to this species of 
suit, or the two others, just alluded to, which foUow it. 
They stand on a par with actions for libel as to the range of 
tojiics in which counsel are allowed to indulge. Even the 
stereotyped direction of the judge, that the jury should give 
“ temperate ” damages, conveys no very definite idea to the 
mind. 

Eviricncoofdo- The circumstanccs which aggravate the damages in an 
ditioa'toiifo! action of this sort are so obvious as to require no comment. 

One important fact consists dn the wealth and social position 
of the defendant, as it shows what the plaintiff has lost by the 
breach of contract (q). Accordingly we find in one case, 
where the action was brought by the gentleman against the 
lady, that 4002. was held not to be an excessive amount of 
damages ; the fair one being, as the cold-blooded reporter 
says, ** worth 2000/. when the plaintiff courted, and after- 
wards, by the death of her mother, worth doable that 
sum” (r). And so a verdict of 35002. was supported in 
another case, where the defendant was a man of pro- 
pei:ty(s): 

Bvidoneo in evidence will be admissible in reduction of damages, 

mitigntion uf which palliates, though it does not excuse, the breach of 

amage. promise ; or which proves that the plaintiff had no grdat loss 

in the matter ; qr that the match was in any way unsuitable, 
and unlikely to nave produced happiness. And here it is 
necessary to distinguish between facts which go to bar the 

{o) Reg. T. Newman, 1 E. & B. (r) Jlarriton v. Cage, Garth. 
268. 467. 

(p) CreevgY. Carr, 7 C. & P. 64. {$) Wood v. Ifwd, 2 Bingh. N. 

(o) Sama v. JSiddingUm, 6 G. G. 166. 
k P. 890 
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action enthrelyy and those which merely serve in mitigation of 
damages. 

It is a complete defence to the action, that the defendant whon tho notion 
was induced to enter into or continue the connexion by false “ 
representations, as to the circumstances of the family, or 
the previous life of the plaintiff, or even by a wilful suppres- 
sion nf the real state of affairs upon these points (t) ; or that 
at the time of making the promise he was ignorant of her 
previous immoral life (u), even though she had only been 
guilty of a single act of unchastity, and at a distance of many 
years, and had since lived a perfectly correct life (v). So, 
where the plaintiff is a man, it will be a sutKcieiit answer to 
show, that subse(piently to her promise he had conducted 
himself in a brutal maimer, and threatened to use her ill, 
for this gives her a right to say that she will not commit her 
happiness to his keypiiig (^c) ; or that he iS a person oP 
proved bad character (.r). So the existence of some bodily 
infirmity, to which the plaintiff is subject, which was not 
known at the time of the contract, will be a complete bar (y). 

On the other hand, unchaste conduct, known when the Kvuicncoor 
promise was made, only operates in reduction of damages (z)» 

So mere grossiiess of manners, and want of feeling, are not 
ground for breaking off the contract, nor even palpaldo want of 
affection. But all such circumstances are most importjint in 
testing the amount of injury the plaintiff has sustained* The 
mutual suitability of the parties, and tlie real affection felt by 
the plaintiff, may fairly be considered •by the jury, when a 
man complains of* having lost the society of one whom he 
appears never to have valued, and the pleasures of whose 
society he was little calculated to taste (a). • 

The bad character of a man, when it merely rests upon 
rcfiort, without specific proof of facts, has been held to be mere 
evidence in mitigation of damages, and not a comfilcte bar (6). 

Ill one instance, however, Lord Kenyon allowed general 
evidence of the immodest .character of a woman to go in bar 
of the action. He said, that in such a case character was the 
ouly point in issue, and that was public opinion, founded 
on the character of the party. He therefore cofisidered that 
what that public thought was evidence (c). t 

The action for seduction, properly so called, is rather Damimreii in 

sofluctiou not 
confined to etjm- 

(t) Wharton v. Zewit, 1 C. & P. (y) Atchinoon v. Bdker^ 2 Peakei rienaation for 

529 ; Foote v. Uayne, ibid, 546. 103, of 

(u) Irving v. Greenwood^ 1 C. & (a) Bench v. Merrick, M eup, 

P. 850. (a) Per L(»rd Bllenborough, Leedt 

(v) Bench v. Merrick, 1 C. & K. v. Cook, 4 Bap. 257. 

463. (6) Badddey v. MartUxk, vhi 

(w) Leede v. Cook, 4 Esp. 256. aup, 

ix) Baddeley v. MorUoek, Holt, (e) Fofdkee v. SeUeay, 8 Bsp. , 

N: P. 151. 236. 
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an anomalons one. In foim it purports to be merely an* 
action for the consequential damage arising from the loss of 
service, resulting from the act complained of. Hence the 
action will fail unless some loss of service can be shown. 
And where the loss of service arose from the illness of the 
daughter, which was not caused by the seduction, but by 
grief at being subsequently .abandoned, the Court doubted 
whether the action could be maintained (d). The logical 
result would be, that damages could be given on no other 
ground. This is not the case however. It has been laid 
down, that actions of this sort are brought for example's 
sake, and although the plaintiff's loss may not really amount 
to the value of twenty shillings, yet the jury do right in 
giving liberal damages (e). And so Lord Kenyon said, In 
point of form the action only purports to give a recompense 
. for the loss ot service, but we cannot shut our eyes to the 
fact, that this is an action brought by the parent for an injury 
to her child. In such a case I am of opinion that the jury 
may take into consideration all that she can feel from the 
nature of the loss. They may look on her as losing the 
comfort, as well as the service of her daughter, in whose 
virtue she can feel no consolation; and as the parent of other 
children, whose morals may be corriii)tod by her example (/). 
And not only the wounded feelings (^f the plaintiff, but also 
the dishonour resulting from the act, may form part of the 
estimate of damages ” (ijr). 

Damages ought to* be governed by a due regard to the 
situation in life of all the parties (A). 

Evidence of pro- Thc circumstances of premeditation or fraud, by which the 
luifloofiuorriase. aocomplishcd, will of coursc weigh heavily with the 

jury in assessing damages. It has been said, however, that 
evidence cannot be received that defendant effected his object 
by means of a promise of marriage. Lord Ellenborough said, 
**You may ask her whether he paid his addresses in an 
honourable way; to admit evideivce of a direct promise of 
marriage, would be to allow the mother to recover damages 
for a breach of that promise, upon the testimony of the 
daughter ” (t). But the evidence has been received m several 
cases, on the ground that otherwise it might appear to the 
jury that the daughter was a wanton (y). In one case4||ie 
distinction was said to be, that such evidence could not be 

(d) Boyle v. Brandon^ 18 M. & Selw. N. P. 1106 ; Andrewi v. 
W. 738. Aekey, 8 0. & P. 7. 

(«) JP(8f* Wilmot, C. J., TuUidffe (A) Andi’ewa ▼. Aakey^ fdd eup, 
V. Wadti 3 Wils. 18. {*) Dod t. NorriSf 3 Oampb. 

(/) Bedford v. M*Kowly 3 Esp. 619 ; TuttUige ▼. FTocTe, 3 Wils. 18. 
119. (j) Wod$i(my, Bay^eBi 

(p) SotUkerwcood v. BamtdeUf troyd v. MurgeAroyd^ 3 Stark, fir* 

990. 
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relied on, as a prominent part of the case, for the purpose of 
obtaining specific damages, but that it might be used, col- 
laterally to the main object of the action, with a view to the 
yindication of the young woman’s character '(it). 

No evidence of general good character for chastity is KvMmiooof 
admissible in aggravation of damages, until an attempt has chiwdty. 
been made to prove the contrary (1). It has even been laid 
down, that imputations cast upon her good fame in cross- 
examination are not sufficient ground to admit evidence in 
rebuttal (m). The contrary rule has been laid down in some 
later cases. In one, the eross-cxamiuation of the girl went to 
show that she had condneted herself immodestly townnls the 
defendant before the seduction, and kept improper company. 

In the other, she was questioned as to her having had 
criminal intercourse with otiior men. The ])lainti^ was 
allowed to prove Vr general good eharaefer and modest, 
deportment, and the general respectability of the family (n). 

Evidence may be given, in reduction of damages, of the MiHipitioiior 
general indelicacy and levity of character of the female lllJit'SSuot™** 
seduced (o); and s[)ecific instances of intercourse between her 
and other men may be dejiosed to (p); but the daughter her- 
self cannot he questioned as to sueli acts (</), Any declara- 


tions made by herself, ns, for instaiiee, that a third person 
was the father of the •child ascribed to the defendnut, may 
however be proved, provided slic has been given an oppor- 
tunity of explaining or denying them«(r). • 

Gross n<*gligenee on tlie part of tht plaintiff may also he Nogiipnco of 
proved, with the same view, lii one ease, where he had 


suffered the defendant to eoiitiiiue his visits, as a suitor to 


his daughter, though he knew him to be 'a married man, oti 
an alleged probability of his obtaining a divorce, and after 
he had been cautioned against him. Lord Kenyon directed a 


nonsuit (<;). 


Damages for the mere seducing away of an actual servant floduHug ftom 
from the employment of the master, ot* course rest upon quite *’*“*^^**’®' 
a different basis. They would be regulated by^the actual 
money loss resulting from the act, unless where 'strong evi- 
dence of malice was shown. In estimating fhc injury sus- • 
tained, the jury are not limited to the time during which the 


(i) EUiott V. Ni4Min, 5 Pri. 641- 
Bamfield v. Mtutey, 1 Campb. 

(m) Bod T. Norrio, 3 Campb. 
519. 

(») Bate V. JffW, 1 0. & P. 100; 
Maryatroyd v. Muryatroyd, 2 St. 
Bv. 807 ^roKf» v. Goodwin^ Ir. 
Cir. Rep. 61. 


(o) Bamfzld v. Masiey ; Bod v. 
NorrUf vlieup, 

{p) Verry v. Waikau, 7 0. & 
F. 808. 

(9) Bod T. NorrUf M^p, 

(r) Carpenter v. WaUi 11 A. k 
B 808.* 

(«) Beddk v. SekooU, 1 F«ake, 
240 . 
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semnt was bound to continue with his master. Where the 
workmen of a piano-maker were enticed away from him; it 
appeared that they were engaged for no fixed time, but 
worked by the piece. His income from his trade was 8001. 
per annum, and a verdict for 16001. was held not to be 
excessive (t). 

No /iction will lie against the seducer of a servant, when 
the master has recovered against the latter a stipulated 
penalty, agreed on in case of his leaving the service (te). 

10. The general principles upon which damages are given 
in crim. con., have been laid down with great clearness by 
an eminent judge. He says, “ The action lies in this case 
for the injury done to the husband in alienating bis virife’s 
affections, destroying the comfort had from her company, 
and raising children for him to support and provide for; and 
as the injuiy is great, so the damages given are comnsonly 
venr considerable. But they are properly increased or dimi- 
nished by the particular circumstances of each case. The 
rank and quality of the plaintiff; the condition of the de- 
fendant; his being a friend, relation, or dependant of the 
plaintiff; or being a man of substance; proof of the plaintiff 
and his wife having lived comfortably together before her 
acquaintance with the defendant, and her^ having always borne 
a good character till then; and proof .of a settlement or pro- 
vision lor the children of the marriage, are all proper circum- 
stances of aggravation ** (o). It will only be necessary to add 
a few words in elucidation of this summary. 

As almost the whole foundation of this action consists in 
the loss of the wife’s society and affection, it is most important 
with a view to damages, to ascertain what the extent of this 
loss is, and how far it has been caused by the acts of the 
defendant. 

Where the plaintiff has entirely given up the society of his 
wife, he cannot sue in respect of acts of adultery subsequent 
»to the separation ((c); but it is different where, though sepa- 
rated, he has still retained a right to the assistance of his 
wife, in the management and care of his family {x). It has 
been held too, that even a complete separation, if vrithout 
deed, would be no bar to an action, since there is nothing to 
prevent the plaintiff instituting a suit to regain the society of 
his wife (y). Of course the same rule applies more strongly 
where the separation is a mere matter of mutual conveuienee; 


(/) Qunter ▼. Aator^ 4 Moo. 12. 
{u) Bird T. BandoUi 3 Burr. 
1S46. 

(v) Bull. N. P. 27. 

(w) Wtedim v. TittMU, 6 T. R. 
360. 


{x) Chambers v. Caedfidif 6 
Bast, 244. 

{y) Graham ▼. Wiffley, per Ab- 
bott, 0. J., 2 Bop. Huab. k W. 
328. 



as where the husband and wife are living in different families (a). 

Such factSi however, would go strongly to reduce the damans. 

So it was considered in one case, where the plaintiff had 
married an actress, but concealed his mamage, and visited 
her very seldom, she continuing to live with her mother, and 
pursue her profession. Tindal, C. J., said, ** There appears 
in this case to have been less of that intercourse between 
husband and wife, to compensate for the loss of which suits 
of this nature arc instituted, than I have c\er met with’* (a). 

There is a curious case in which the husband had never 
known of his wife's infidelity till the eve of her death, when 
she herself disclosed it to him, and he then continued to 
treat her kindly till she died. It was held that the action 
was maintainable. Coleridge, J., said, in charging the jury. 

The only grounds on which you ought to give^ damages to 
the ^aintiff are, the shock which has been g%vcn to his feel« 
ings, and the loss of* the society of his wife down to the time* 
of her death (6). 

Another mode of testing the loss sustained by tlic plaintiff, Rvidonoo or tho 
is to ascertain the amount of enjoyment he used to derive whleu ttoy 
from the society of his wife, and the terms upon which they 
lived with each other. With this \iew, not only their con* 
duct when they are together, but even their letters are admis- 
sible, since the latter constitute the only mode of proof 
when they are separated. Letters will be e> idence ffir this 
purpose, even though written to a thi(d party, and coiUaiuiiig 
other matter which would not be evidance (c). Ilut it must 
be sHown that the letters were written at the time they bear 
date, aud before suspicion was entertaiued of the wife's mis- 
conduct (d). And their dates arc not sufikieut [>roof of the 
time they were written (c). Evidence may also be received of 
the wife's complaints as to her husband's ill treatment of her, 
though not made in his presence, as showing tlic manner in 
which the parties lived together. That is made up a number 
of acts of the two parties, of which such complaints form a . 
part (/). 

Lord Kenyon, on two occasions, bt*ld that open mfidelity inndohty or 
on the part of the husband went in bar of this aotion (^). Tlie 
better opinion, however, seems to be that of Lord Alvanley, 

(e) Edwards v. Crockj 4 Esp. 39 ; Trelawney v. Ooleman^ 1 B. 

89. k A. 90. 

(а) Caleraft v. Lcfd Harbo^ (e) U<jvlidon v. Sfnyth, 2 C. & 

rough, 4 C. k P. 499. F. 24. 

(б) WiUm v. waiter, 7 C. & P. (/) Winter v. Wroot, 1 M. & 

198. Rob. 404. 

(c) WUlii V, Bernard, 8 Biagh. (g) Sturt v. Marquie of Bland- 

376. ford; Wyndhan v. Wycombe, 4 

(d) EdvHurds v. Crock, 4 Esp. Esp. 17. 
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who decided that it only went in mitigation of damages. 

fact,*’ said his lordship, ^Uhat the wif^had been in- 
jurod by the husband’s misconduct, could not warrant her 
in injuring him in that way which was the keenest of all 
injunes ** (A). 

ChWeter of The plaintiff’s loss will also, of course, depend on the pre- 
^ vious character of his wife.. Accordin^y evidence that the 

wife was living as a prostitute, or that she h^d committed 
previous acts of misconduct, before the adultery charged, and 
without the husband's privity, will go in mitigation of 
damages (t). But acts of this sort, committed subsequently,* 
cannot be used for this purpose, for they may be the direct 
result of the degradation brought upon her by the defendant(j). 
This limitation must be appended to the words of a learned 
judge, wheu he said, “ With respect ‘ to damages, if you are 
X)f opinion that the plaintiff’s wife would-be of no servic^ but 
* on the contrary a disservice to him and his children, a small 
amount of damage will be sufficient ” (Ar). 

Hiwband him- Where the husband is himself, knowingly, the cause of his 
aoiftobUme. disgrace, no action at all will lie (c). But evidence of 

mere carelessnei^s, and neglect of the husband, in not putting 
a stop to culpable familiarities, will merely go in reduction of 
damages, unless amounting to connivance (m). The plaintiff 
is entitled to recover unless he has^in some degree been a 
party to his own dishonour, cither by giving a general license 
to his wife to conduct licrself as she pleased with men gene- 
rally, or ])y assenting*'to the particular act of adultery with 
the defendant, or by having totally and permanently givfe up 
all the advantage to be derived from her society (n). And 
when connivance is set up, the wife’s own statements will be 
admissible, to show what may have misled the husband in 
permitting that conduct which led to the result (o). 

Dofondant nils- Even where there is no pretence of connivance on the part 
lod or 80 icitod. plaintiff, damages will be reduced by anything which 

shows that the defendant was led into the crime '^by circum- 
stances not originating with himself. Therefore, in a case 
mentioned* before, wherei. the woman was an actress, married 
privately, livmg apart from her husband, in the pursuit of her 
profession, Ti^^dal, C. J., said, *‘You may consider, in esti- 
mating the damages, how far the plaintiff interfered to protect 
his wife from the temptations to which, by her profession, she 

(h) Bromley v. WaUaee, 4 Sap. (/) Bmiih v. AUieon^ uBi tup. 
287. (m) IMerUy v. Gunning, 4 T. 

(t) SmUh v. AUieon, BuU. N. P. E. m. 

27. (») Winter v. Jffenn, uhi tvp., 

{J) Eham v. Fawcett, 2 Esp. 562. per Aldenon, B. 

\h) fftNter V. Uenn, 6 C. & P. (o) Hoaire v. Allen, 3 Bsp. 256. 
494. 
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was exposed. You may also consider whether the defendant 
knew that sl#was a married woman, or might conclude that 
she was still single, and attending as an actress at the thea- 
tre ” (p)« And so the fact that the defendant was first solicited 
by the wife has the same effect (q). 

We have seen that the defendant's condition, and his being KvUonco «)f 
a man of substance, are relied on by Mr. J. Bullcr as matters 
which properly enhance the daniugcs (r). In one case, how- 
ever, Alderson, B., refused to admit evidence of the amount 
of the defendant’s property. He said that in actions of this 
kindt a plaintiff is entitled to as much damage as a jury shall 
think is a compensation for the injury he has sustained, and 
the amount of the defendant’s property is not a question in 
the cause (s). The two dicta do not conflict at all, if the 
latter is taken as merely excluding specific evidence of the. 
defenj^ant’s income. . If such evidence were allbwed, he ought • 
to be let in to show that his income was over-rated, atiu a 
number of collateral issues wouhl at once be raised. If, how- 
ever, it means that general evidence cannot he given, to show 
whether tlic defendant is a pauper or a niillionai|:e, it seems hard 
to agree with it in theory, and impossible to reconcile it with 
practice. It is quite at variance with the priiicqde, which rests 
on high authority, that damages in these cases arc* intended • 
as a penalty, as well as iVi compensation (t). This they oaniioi 
be, unless they hear a proportion to the means of the dc- 
fendint. Even as a infttter of mere ct)mpensation it ifiay be 
doubted whether such a view is fully ^istainablc. social 
injur/ cannot really be represented by any sum of money. The 
amount is merely a scale by which the jury express their idea 
of the degree of suffering caused. But ought not the sacri- 
fice imposed on the defendant to bear some ratio to the sufler- 
ing caused to the plaintiff ? These arc things commensurate 
in their nature. If a money standard is to be applied to the 
one, it ought also to be applied to the other. Suppose the 
jury, knowing nothing of the circumstances of the defendant, 
assess damages at lOOOl., when he is not worth Tins 

amounts simply to his ruin. Is it fair, as a mere matter of 
compensation, to offer the total extinguishment of the wrong 
doer as a satisfaction for a partial, though severe imnry, to the 
person wronged ? We have, in mercy, abandoned the old law, 
which said, **an eye for an eye, and a tooth for a tooth; ” but 
this would be giving whole life for an eye, or something not 
quite so valuable. It may be considered, too, whether such a 
course would not be a violation of the spirit, if not of the 

(p) CeUcrc^ v. Lord Harho- (r) Anie^ p. 286. 

roi^ 4 C. & F. 499. (<) v. JUiddington. 6 0. & 

(q) EU<m* V. FawceU, 2 Esp. F. 390. 

562. {t) See ante, p. 13. 
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letter, of Magna Charts, which provides that no freeman 
shall be amerced to the utter destruction of4ib means of 
subsistence (u). 

A former recovery against one defendant for adultery, is 
no bar to an action against another defendant, for a similar 
injury during the same time(e), for each may have in- 
flicted a very different degree of wrong upon the plaintiff. 
Accordingly, upon a trial, in which the defendant was the 
plaintiff's own coachman, and where there was evidence that 
the wife had been criminally connected with others also, Lord 
Ellenborough directed the jury to award damages, pi^por-* 
tioned barely to so much of the plaintiff's loss of comfort as 
the defendant's misconduct might be supposed to have occa- 
sioned ; but not to the whole of the injury the plaintiff had 
, suffered, which there seemed reason to suspect might be 
attributed to oiChers iw a superior condition of life, much more 
than to the solicited coachman (to). 

(a) Salvo CinUenemtnio ; that is, (t*) Gregton v. M^Taggart^ 1 
preserving to the soldier liis arms, Campb. 41 5. 
and to the schoMII his hooks. 2 (w) y. T/teaX'rr, 1 Caiuplv 

Inst. 29. 41.'!, u. 



AetioM by Executors, 


CHAPTER XVI. 

1. Actiona by and againat Extr 3. Actiona by Principal againat 

cxitcra. Agent, 

2. Actiona by Auigneea in 

Bankruptcy, 

I propose: to conylude the ])urtion of this whrk i^vhich treats* 
of the measure of damages, by examining some cases in which 
tlic parties stand in a peculiar relation to each other, which 
aHeets their right to sue, and the amount they may recover. 

Such a relationship exists in the ease of nct^s by assignees 
in hankrnplcy, and by and against executors: In all these, 
the damages which can be obtained may be modiiied, more 
or less, by the fact that the party to the suit is no\ the per% 
sou originally entitled tp sue or be sued, but one jdaeed in 
tliat position by law. far as they are not inoditied in 
this* manner, they coihc uniler the oftlinary rules laid down 
previously. Damages in actions by jf princi[)al against his 
agent are in general exactly the same as they would be where 
the parties were unconnected with each other. The case, how- 
ever, admits of some remarks peculiar to itl^elf, for which this 
chapter seems to present the most proper place. 

1. It would be impossible, without wandering from the strict When oxocuiera 
object of the present treatise, to state the cases in which actions 
will lie by and against executors. The subject has been so 
exhausted and discussed in well known works u[)on the sub- 
ject, that it would be waste of time to enter upon it ^er^» at any 
length (a). The broad ])riuciple upon which actions by executors 
rests, is, that they must be brought in respect oT some wrong 
wliich affects the personal estate of the deceased.* Hence an 
executor may sue an attorney for negligence in investigating 
the title of an estate, about to be conveyed to the testator, by 
means of which he took a bad title, and was unable to sell 
the property. And the Court remarked, that if a man con- 
tracted for a safe passage in a coach, and sustained an injury 
by a* fall, by which his means of improving his personal 
property were destroyed, and that property in consequence 

(a) See Wms. Ezore.* 664, 1404, 1 Wme. Saiiad. 216, a. 

u2 
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injnredy the executor might sue in assumpsit for the eonse* 
quences of the breach of contract (h). And so the executor 
may sue for breach of acontract to complete the sale of land, 
whereby the deceased lost the benefit of the purchase, and 
was put to expense in endeavouring to procure the title, and 
was deprived of the use of his money deposited (c). Nor is it 
ecesskry to prove actual and specific damage, provided the 
reach of contract might possibly have caused such damage, 
herefore, the executor may sue for breach 6f covenant not 
> fell or lop timber-trees, committed daring the life of the 
(Stator, though none of the timber was removed by* the 
Dfendant(d). And so upon a covenant to repair, broken 
efore the death of the covenantee (e). In such a case, 
lough the covenant relates in terms to the realty, a breach 
r it is a direct^injury to the personal estate; and this is the 
' sort of injury which is primarily contemplated by it. But 
it is different where the primary object of the covenant is to 
preserve the real estate in specie. There the heir, and not 
the executor, is the person to sue even for a breach in the life- 
time of the tesllptor, unless some consequential damage to the 
personalty has ensued. So it was held, where the actions 
were for breach of covenant for title and right to convey, and 
• for further assurance (/). Lord Ellenborough, C. J., said(^). 
In this case there is no other damage than such as arises 
from a breach of the defendant’s covenant that he had a good 
title, and there is a difticulty in admitting that the executor 
ran reco#r at all without also allowing him to recover to the 
full amount of the dances for such defect of title ; and in 
that case a recovery by him could bar the heir, for I appre- 
hend the heir could not afterwards maintain an action for the 
same breach. Had the breach been assigned specially with a 
view to compensation for a damage sustained in the lifetime 
of the testator, and' so as to have left a subject of suit entire 
to the heir, this action might have gone clear of the difiiculty.’* 
And on this grouud the case was distinguished from that of 
Lucy V. Leeington (h), because there an eviction had taken 
place in the lifetime of the testator; and, therefore, the 
damages in rcsjiect of such eviction, for which the action was 
brought, were properly the subject of suit and recovery by the 
executor, and nothing descends to the heir. 

(6) Knight v. Qmriss 2 B. It (/) Kingdon v. NoHU, 1 M. Ic 
B. 102. S. 355 ; King v. Jones, 5 Taant. 

(e) Ortney, Brongkton, 10 Bing. 418; 4 11. Ie S. 18^ affd. on 
533. . enror. • 

{d) JRaynwnd v. Fitch, 2 C. M. {g)lU,kQ, 363. 
k H. 588. (h) 2 Lev. 26. 

{€) Richdts^, H’eaver, 12 M. Is 
W. 718. 
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In no case can jui action be maintained, where it appears 
upon the face of tlie record that no damage to the personal 
estate could have arisen. Hence an executor cannot sue for 
breach of promise of marriage to the testator, unless splcial 
damage is shown. Executors are the representatives of the 
temporal property, that is, the debts and goods of the de- 
ceased, but not of their wrongs, except where those wrongs 
operate to the 'temporal injury of their personal estate. If 
such an action^were maintamable, then every action founded 
on an implied promise to the testator, where the damage sub- 
sists in tne previous personal suffering of the testator, would 
be also maintainable by the executor. All injuries affecting 
the life or health of the deceased; all such as arise out of the 
unskilfulncss of medical practitioners; the imprisonment of 
the party brought on by the negligence of his attorney; dl 
these would be breaches of the implied promfse by the person 
employed to exhibit a proper portion of skill and attention. 
We are not aware, however, of any attempt on the f)nrt of the 
executor to maintain an action in any such case. Where the 
damage done to the personal estate can stated on the 
record, that involves a different question. Loss of marriage 
may, under circumstances, occasion a strictly pecuniary loss 
to a woman, but it does not necessarily do so; and unless it b^ 
expressly stated on tha record, the Court will not inteivl it (i). 

Since then no action can be brought except in respect of 
injury to the personal estate, it follows that where dh action 
is brought, damages can only be recovered on account of such 
injury. Accordingly iu an action for distraining on the testa- 
tor’s goods, when no rent was due, and forcing him to pay 
91. 13s. to have the distress witlidrawn^ it was held that 
damages must be limited to the amount so paid (J), 

Actions on a contract made with the deceased, or for a debt 
due to him, were always maintainable by the executor. But 
it was a principle of common law, that if an injury was done 
either to the person or property of another, for which damages 
only could be recovered in satisfaction, the actiqp |lied with 
the person to whom, or by whom thewron^was done {A;). 
Three remarkable clianges in this rule have been made. 
Stat. 4 Edw. HI. c. 7* enacts, that where any trespass has 
been done to the testators, as of the goods and chattels of the 
said testators carried away in their life, the executors in such 
cases shall have an action against the trespassers, and recover 
their damans in like manner as they whose executors they 
be should have had if they were living. By an equitable 

(t)Pfr Lord Bllenboroagh, C. J., {j) Lot^itr v. PaitTWH^ 1 0. & 

Chambeviain v. IViUiamfon, 2 M. K. 271. 
k S. 408, 415. {h) Wnw. Bxora. 668. 
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construction of this statute, an executor or administrator shall 
now have the same actions for any injury done to the personal 
estate of his testator in his lifetime, whereby it is become less 
benfficial to the executor, as the testator himself might have 
had, whatever the form of the action may be (Q. 

3 4 w. IV. c. By stat. 3 & 4 W. IV. c. 42, s. 2, the executors or admi- 
nistrators may sue for any injury committed in the lifetime of 
the deceased to his real estate, so as such injury shall have 
been committed within six calendar months before tlie death, 
and provided the action is brought within one year after it. 
Even independently of this statute, however, where the de- 
fendant has severed part of the freehold, as trees, grass, or 
com, and then carried it away, although the executor could 
not sue for the act of severance, he might sue for the taking 
of the severed chattel, by virtue of the stat. of Edw. 111. (ni). 
"fhis mode would in many cases evade the limitation imposed 
by the later Act. 

o.V: 10 Viet. c. Stat. 9 & 10 Viet: c. 93, gives the executor or adminis- 
trator of any person whose death has been caused by the 
wrongful act, neglect, or default of any other person, an action 
to recover damages in respect thereof, when the act is such 
as would (if death had not ensued) have entitled the party 
injured to sue. The action is to be for the benefit of the wife, 
husbanil, [larcnt, and child of the deceased (n). And the jury 
may give such damage as they may think proportioned to the 
injury I'csulting from sbeh death to the parties for whose 
benefit it is brought, aWft arc to divide it among them by their 
verdict. In assessing damages under this Act, the jury arc 
confined to the pecuniary loss sustained by the- family, and 
cannot take into (Consideration the mental suffering of the 
survivors. This rule was laid down after much consideration 
in a comparatively recent case. The deceased who was 34, 
had an income, as a merchant, of 85 Of. per annum, which, 
according to the probable duration of his life, calculated by the 
government annuity tables, amounted to 13,i88f., of which 
the widow ..would have the joint enjoyment during his life. 
Oiv the other hand, by his death she became at once entitled 
to 7000f., leaving a balance of 6,188f. The judge directed 
the jury to ^consider as to the pecuniary loss, how much of 
her husband's income a wife living writh him, and maintained 
according to her station in life, might be supposed to enjoy. 
Ho further told them, that if they considered the plaintiff 
entitled to any compensation for the bereavement she had 

(I) 1 Wms. Saund. 217| b. The (m) Wms. Exors. 672 ; WUHama 
remedy {iveii by this statute has v. Breedont 1 B. Se P. 380. 

been held to include administrators, (n) See the inteixaetatioa clause, 

and by 25 Ed. IlM. 5, was extended 
to executors of an exocutor, tdtef. 
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8a8tained» b^ond the pecuniary loss, they might a^ow for it. 

They gave a verdict for 40002. A new trial was granted, on 
the ground of misdirection in blowing the jury to take tlie 
mentfd sufTering of the plaintiff into their estimate, and 
because the damages were excessive supposing this element 
to be excluded (o). In a former case, the dcceased^was a 
labourer aged 33, and earning H. a week. Parke, B., directed 
the jury not to consider the value of his existence as if they 
were bargaining with an annuity office, in which case they 
would have to take all possible accidents into account, but to 
give what they considered a reasonable compensation. They 
gave 1002. (p). 

It will be observed that this action will only lie under 
circumstances which would have admitted of its being main- 
tained by the deceased, had he survived; therefore it will fail 
where the injury was the result of his own negligence (qj^ 

And it will equally fail where the party met his death while 
employed in the service of his master, in consequence of the 
negligence of a fellow servant, provided the latter was a proper 
person to be placed in the situation he filled (r). 

Where the action is brought against the executor, the Arti-mnnKMiuRt 
amount of damages recoverable depends noon the character 
in which he is sued. Where he can only be tiurd in his 
representative charactq^, he is in general only liable^ to the 
extent of the assets. On the other hand, where the action 
can be maintained against him in hk individual cajuicity, he 
is personally responsible, just as any Sfther defendant. With- 
out attem})ting to give a detailed account of all the principles 
on this head, it may be advisable to point out the leading 
distinctions which prevail. With this \4cw it will be con- 
venient to consider, first the cases in which the defendant 
may be sued as executor; secondly, those in which he may 
be sued personally; thirdly, the mode in which he should 
protect himself by pleading, and the effect of a judgment 
against him. 

1 . It was an old principle of the Common Law that such Whon oxpcutMr 
personal actions as were founded upon any obligaflon, Qon- iuciK ^ 
tract, debt, covenant, or duty, on which the nestator or in 
testate might 'have Wn sued in his lifetime, •survived his 
death, and were enforceable against his executor or adminis- 
trator to the extent of the assets (s). And accordingly an 


lo) Blake v. Midland Badviay 
Co., 18 Q. B. 98 ; 21 k J. Q. B. 
238, a C. 

(p) Amuworih v. South Baetem 
BaUtDay Co., 11 Jar. 758. 

(q) Tucker v. Chaplin, 2 C. & 
K. 730. 


(r) HvtcKimon v. York, N, and 
B. Bailway Co., 6 Exch. 343 ; 
Wiymore ▼. Jay, ibid. 354. 

(s) 1 Wms. Sauad. 210, b ; Wms. 
Exors. 1464. 
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action for j^ent, incurred entirely in the lifetime of the testator, 
must be brought against the executor in his representative 
capacity (t); and he is not only liable upon all covenants of 
the testator which have been broken in his lifetime, but also 
for breaches in his own time so far as he has assets. Thus 
if a tey[iant in tail leases for years, and dies, and the issue in 
tail ousts the termor, he shall have covenant against the 
executors, upon an express covenant for quiet enjoyment (ti). 
And so upon an express covenant, as for instance, to pay 
rent, the executor of the lessee will be liable as far as he has 
assets, even though the term has been assigned over, and 
although the covenant runs with the land, so as to give an 
alternative remedy against the assignee (v). Where, however, 
the obligation arises out of an authority given by the deceased, 
it is in many cases revoked by the death, ana no action can 
be maintained against the personal repi^csentative in respect 
of it. In a very recent case, the plaintiff had contracted with 
A., the intestate, to sell a picture, tlie property of the latter, 
for which service he was to receive lOOl. A. died, and after 
bis death the plaintiff succeeded in selling it. He then sued 
the administratrix for the 1002., allemng that she had con- 
firmed the sale. It was held that the declaration was bad, 
since the authority to sell was revoked by death, and the mere 
confirmation of the sale was not a confirmation of the original 
contract, upon which the sale had been effected. If the 
defoudiKit bad coiitinucckthc employment, with full knowledge 
that under the agrecimsit 1002. was to be paid to the plaintiff 
on the sale, that sum of i 002. might have been the gauge 
or measure by which the jury would estimate the plaintiff's 
damages, but no more. In the absence of such evidence, a 
mere confirmation of the sale would only make the defendant 
liable os upon an ordinary employment to sell (to). 

Whon oxocutor All cxocutor, liowcvcr, is not liable on a contract which 
nt>i liab o. involved a matter of personal skill, as for instance on an under- 
taking by an author to write a book, or by an engineer to 
build a lighthouse. For this has become impossible by the 
deqth (x). 

The same pviuciplcs of common law which forbid actions' by 
executors for torts, also forbid actions against them for a 
similar cause. The rule, however, has been broken in upon 
8 A 4 w. iv. c. by statute : 3 & 4 W* IV, c. 42, s. 2, allows actions of tres- 
pass, or on the case to be maintained against the executors or 
administrators of any person deceased, for any wrong com- 

(0 Wms. Exors. 1491. (x) Marshall v. Broadhmrsif 1 

(w) FiU. N. B. 145, (S), &. a. Tjrwh. 849; per Fattoson, J., 10 
(v) Wms. Exors. 1489. * A. & B. 45. 

dm) Cainpanari v. Woodbwra^ 
t a B. 400. 
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mitted by him in his lifetime to another in respect of his 
property, red or personal, so as such injury shall have been 
committed within six months before the death, and so as such 
action shall be brought within six months after the executors, 
&c., shall have taken upon themselves the administration of 
the estate. But even independently of this statute, the 
plaintiff has it frequently in his power to waive the tort. 
IVhere, besides the crime, property^is acquired which benefits 
the testator, there an action for the value of the property 
shall survive against the executor. As, for instance, the 
executor shall not be chargeable at common law for the injury 
done by bis testator in cutting down another man’s trees, but 
for the benefit arising to his testator he shall (y). An intestate 
had tortiously taken and sold coal, the property of the de- 
fendant some of the trespasses were committed more thnii 
six months before h\% death. The plaintiff siftd his adminis*. 
trators in trespass under the above statute for the wrongs 
done within the six months. lie was then allowed to bring 
an action for money had and rcccuvcd for the coal sold pre- 
viously, although no distinct evidence could be given of the 
amount received for it. The jury gave wluit they considered 
to be the value of the coal taken, deducting the expense of 
raising and conveying «it to market (^). 

Of course, in such an action against the executors, vindictive 
damages could not be given in respect of the malice of the 
original trespasser, or’ even, I should •conceive, in respect of 
any insolent or violent behaviour while Committing the injury, 
except so far ns it caused pecuniary loss. No doubt the 
executor himself would not be affected by the amount of the 
verdict, as he would not •have to pay it out hf his own pocket. 
It might, however, be paid for out of the purses of the cre- 
ditors, which would be most unjust, and, in any case it would 
be making the legatees and next of kin suffer for the motives 
and insolence of another party. 

An anomalous exception to the principle that actions for 
tort do not survive, is the action for dilapidation agajnst the 
executor of a deceased incumbent. This has been explained 
by Willes, C. J., on the ground that it is not considered as a 
tort in the testator, but a duty which he ought to have per- 
formed; and therefore his representatives, so far as he left 
assets, shall be equally liable as himself (a). But it is now agreed 
that it is an anomalous action, based upon a particular custom 
of the realm, and not upon the common and ordinary prin- 
ciples of the law of England (5}. The remedy is not merely 

(v) Per Lord Maiuifiekl, Ilamlly (a) SUkn v. Lawrence, Willou, 
v. TreU, 1 Cowp. 371, 376. 421. 

(s) Powdl V. Rees, 7 A. & B. (6) Bryan t. Clay, 1 B. A B. 38. 
426. 
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for dilapidations happening in the time of the last incumbent, 
but for the dilapidations existing at the time his incumbency 
ceases; for he was bound to keep the vicarage in sufficient 
repair, or to make compensation to the extent of putting it in 
repair, and he had the same remedy against the representatives 
of his predecessor, if he chose to employ it (c). Two propo- 
sitions have been laid down as to tl^ amount of repair: — first, 
that the incumbent is bouhd, not only to repair the buildings 
belonging to his benefice, but also to restore and rebuild them 
if necessary ; secondly, tliat he is bound only to repair, and 
to sustain, and rebuild, when necessary. Ue is bound to 
maintain the parsonage, (wliich must be assumed to be suit- 
able in point of size, and in other respects, to the benefice), 
and also the cljfinccl, and to keep them in good and sub- 
stantial rqiair, restoring and rebuilding when necessary, 
/according to the original form, without addition or modern 
improvement; he is not bound to supply or maintain anything 
in the nature of ornament, to which painting (unless neces- 
sary to preserve exposed timbers from decay) and white- 
washing, and papering belong. It is upon this footing that 
damages arc to be.cstimated (d). Jf the state of the vicarage 
be such that timber or stone could be got for the necessary 
repairs, that would go in diminution of damages, bat it is only 
a circumstance to be taken into consideration in estimating the 
sum payable by way of compensation (c). 

There are also some* cases in which the executor is in form 
sued upon a contracf made with himself, and yet the action 
charges him in liis representative capacity only, and the 
judgment can only be for payment out of the assets. This 
is so, where the* action is for money paid by the plaintiff 
to the use of the defendant, as executor (/). That imports 
that the iilaintiff has paid it, not on the personal account of 
the defendant, but because he was executor; that is, iu release 
of something which vrould otherwise have been a burden ou 
the assets of the testator. And the case is the same where 
the count is on an account stated between the plaintiff and 
the defendant as executor, of money due from the testator to 
' the plaiutiir(p) ; or of money due from the defeudaut as 
executor, tc the plaintiff, for the only proof admissible in sup- 
port of such a cause of action would be an account stated 
respecting debts due from the testator himself (A). 

2. In all the above cases, as we have seen, the executor is 


(c) Per Parke, B,, Bunhury v. 
Uewson, 8 Bxoh. 658, 582. 

(d) Per Cur. t. Metcalfe, 
10 B. k C. m, 816. 

» Bunbury v. Heemn, udi tup, 
) Aehhy T. Aehby, 7 B. & C. 


448, 449, 451, 452; Comer v. 
Shew, 8 M. & W. 850. 

(g) Seear v. 1 H. Bl. 

102 . 

(h) AMy\. Aehbyf 7 B, k C. 
451 ; and see Zhwse ▼, Oooee, 8 
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only liable as bolding the property of the testator, and the 
judgment could only be de bonis tesiatoris. There are, how* 
ever, many cases in which the executor is liable personally, 
whether he has got assets or not. 

The most obvious of these cases is where he is charged Contract mad# 
upon a contract made with himself, or an obligation thrown 
upon himself, subsequently to the death of the testator. For 
instance, on a count for money lent to himself (t), or for 
money bad and received by himself, as executor, for the use of 
the ]daiiitifF. Where an executor receives money to the use 
of a particular individual, it operates as a specific appropriation 
of that money belonging to the party, and he, in his individual 
capacity, must be liable for the money so received. It has 
nothing to do with the accounts of the testaj^r. If it be the 
])lnintiff*s money, he is entitled to it, whether there he assets^ 
or not, and whether the executor have or hav^ not ap])licd to' 
other purposes the money so received (j). So where the 
count is on an account stated with the executor of money 
received by himself pcTSunally {k), or for goods sold and de- 
livered to the defendant as executor, or for work and labour 
performed and materials supplied to the defendant as executor, 
because these necessarily imply debts due from the defendant 
in his own right (1)* 

So if executors carry«on trade, they must do it a^v indi- TradinK. 
viduals, and for their own advantage (m), and they will be 
personally responsible bn all contracts* entered into hylthem, 
even though they do not receive anythiiTg for themselves, but 
carry over the receipts to the account of the next of kin, for 
whose benefit the trade is continued (n). 

A submission to arbitration by an execiltor is a reference Kffociofauuh. 
not only of the cause of action, but also of the other cpic^tion 
whether or not the executor has assets. Therefore, where the 
arbitrator has awarded tlie defendant to pay the amount of 
the plaintiff's demand,* it is equivalent to determining as 
between those parties that the executor has assets. The 
defendant is concluded by the award, and cannot pl^ad plene 
administravit (o). But it is different where the ariiitrater 
has merely awarded that a certain sum is due from the estate, 
without awarding that the executor is to pay it, for this 


Bingh. 20, 6 B. & C. 255 ; Poxcell 
v. 7 Taunt. 580. 

(i) Rm V. Bowler, 1 H. Bl. 108 ; 
Pcewdl V. Graham, 7 Taunt. 586. 

(j) AMy ▼. AMy, 7 B. & C. 
451, 458. 

{k) 7 Taunt. 586. 

Comer v. Shew, 3 M. & W. 


{m) Per Lord Mansfield, 1 T. R. 
205. 

(») Wvjhtman v. Toumroe, 1 M. 
k S. 412. 

(o) Worthington v. Barlow, 7 T. 
B. 453 ; Barry v. Rush, 1 T. B. 
601 ; Riddell v. SuiUm, 5 Bingh. 
200 . 
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amounts to. no admission of effects ; or where be directs 
the defendant to pay it ont of the assets^ on a fixed day, 
for this means if there are any assets in his hands at that 
time (pj, 

A go^ deal of doubt has been raised as to the liability of 
an executor for funeral expenses. The result of the decisions 
seems to* be, that where the executor has personally ordered 
the funeral, he is personally responsible whether there be 
assets or not (q), and cannot, even out of the assets, as against 
a creditor, retain more than a reasonable amount, regard 
being had to the degree and condition in life of the deceased (r). 
Even where the executor gives no order for the funeral, he is 
liable for a reasonable amount, i/ he has assets, upon an implied 
promise; and wj^re he is liable at all in this matter, he is 
liable personally and not in his representative character, 
inasmuch as the implied promise cannot place him in a dif- 
ferent condition from that in which he would have been if he 
had made an express contract to that Icffect, which certainly 
would only have bound him personally (s). Where, however, 
the executor has not ordered the funeral, and it has been fur- 
nished, not upon his credit, but^upon that of some other 
person, he is not liable primarily to the undertaker; but if he 
had assets, he is liable to repay the ix^asonable expenses so 
incurred by the party who has defrayed them (<). 

It has been held that an action for use and occupation of 
land by executors as Itiich makes them personally liable (u). 
But it appears that 'this is not invariably so. ft has been 
pointed out that the stat. 1 1 Geo. II. c. 1 9, s. 14, allows land- 
lords to maintain this action for lands held or occupied by the 
defendant. Consequently, a decision which alleged a demise 
to testator, and then, without stating any entry by the 
defendants, averred that they, as executors, promised to pay 
tlie rent, was held good. Manic, J., said, ** I think it dis- 
closes a sufficient cause of action against the defendants in 
their representative capacity. It in terms so charges them; 
for it nitons that the plaintiff is seeking to charge them in 
resjicct of the assets of their testator. It is probable that 
they may be*' so liable. If the testator held the premises, and 
if the defendants, since his decease have not actually occupied, 
but have held only, and rent has accrued, they would not be 


(p) Pearson v. Henry, 5 T. R. 
0 ; Love v. Honeybowme, 4 D. & 
Ry. 814. 

(q) Brice v. ITibofi, 8 A. & B. 
840, n. 

(r) Hancock v. Podmorc, 1 B. 
A Ad. 260. 

{$) Boyers v. Price, 3 Y. & J. 


28 ; HayUr v. MoaS, 2 M. A W. 
56 ; Comer v. Shew, 8 IL A W. 
850. 

(f) Brice t. Wilson, vhi snp, ; 
Ch^n v. Salmon, 8 A. A B. 848. 

(u) Wiyley v. Ashton, 3 B. A A. 

101 . 
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personally liable^ but the assets in their hands would be 
liable ”(e). 

Wc have seen before, that actions for rent which became 
due in the lifetime of the testator, must be brought against 
the executor in his representative character, and the judg- 
meut can only be ds bonis testatoris (w)» When a lease to the 
testator devolves upon the executor, and rent becomes duo 
after the death, the lessor, whether he sues in debt or oi^thc 
covenant to pay rent, has his election either to sue him as 
executor, or to charge him personally as assignee in respect of 
tlie perception of the profits (a;). And if he selects the latter 
course, it seems to be immaterial whether the executor has 
entered or not, because the fact of his being executor proves 
the allegation that the estate of the lessee in the premises law- 
fully came to the defendant (y). The resuR to the executor 
in either case is the same, though it may involve a differenff 
mode of pleading, ^fherc an executor is sued in his rejiresen-' 
tative capacity for rent accruing in his own time, whether the 
action be debt, covenant, or use and occupation, he may plead 
plene administravit ; and, under that plea, may show that the 
land yields no profit, and that he has no assets aliunde; but 
if the land yields a profif equal to the rent, he will fail on 
such a plea, for he is^ bound to apply the profits of the land 
towards payment of the^rent in the first, instance, and his not* 
doing so will be a devastavit. If, then, the laud yieldS some 
profit, but less than the rent, it should seem that lus plea 
should be vlene administravit prmitr the profit (^). Whexe^ 
however, tne executor is sued in his individual capacity, as 
assignee, for rent subsequently incurred, he cannot plead 
pUne administravit^ even although he be ^mmed as executor 
in the declaration; for if the rent be of less value than the 
land, as the law vrimd facie su])poscs, so much of the pVofits 
as suffices to maiee up the rent is ajipropriated to the lessor, 
and cannot be applied to anything else; and, therefore, the 
plea would confess a misapplication, since no other payment 
out of the profits can be justified till the rent is answered (a). 
The same effect will be attained by a special plf!a,*for the 
defendant may discharge himself flrom personal liabilify, Iby 
alleging that he is not otherwise assignee thfpi by being 
executor of the lessee, and that he has never entered or taken 
possession of the demised premises; and from all liability as 


(v) AUdns ▼. Humphrey^ 2 0. 
B. 654, 658. 

e l AnU, p. 296. 

1 Wm8. Saund. 1. 

WHHmm V. Bosamquet, 1 B. 
it B. 238 ; WoliasUm t . Hakewill, 
8 M. & a. 297. 


(r) 1 Wm8. Saund. Ill, a; 
Lydall v. Dumlapp, 1 Wils. 4; 
WUson Y. Wiyg, 10 East, 813. 

(a) BuddeyY,Pirk,lBsSk.m; 
Wnub Bxors. 1498. 
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executor, hj alleging that the term is of no value, and that ha 
has no assets (5)* Where there are profits, but to a less 
extent than the rent^ the executor must confess that part, 
and plead to the remainder of the action the deficiency of 
assets (c). 

Where term lias If the term was assigned by the testator, it seems clear that 
fH3eu aMBiffncd. the cxecutor cannot be charged as assignee, because the lease 
did not pass to him; but still he will be liable in debt for the 
ren^ unless the lessor has accepted the assignee as his tenant, 
and even in that case the executor will be liable, as executor, 
in covenant. If the cxecutor enters, and afterwards himself ' 
assigns the lease, then he is chargeable as assignee, for that 
time only during which he occupied. And if he is sued for 
rent incurred since the assignment by himself, he is liable in 
his representative character only (d). 

How fho ^iront .. Since then the amount of damages which can be recovered 
thSTm'f itTto bo against the cxecutor in an action for rent, depends so much 
cBtimAtod. upon the amount of profit arising out of the premises, it is 
important to inquire upon what principles this profit is esti- 
mated. For this purpose, it is not sufiicient to show that no 
profit was received by the executor, mdess he can also show 
that no profit could have been received by the exercise of 
reasonablQ diligence. Therefore, where ,Jhe testator was lessee 
•of premises at a rent of 901. per annum, and after his death 
the defendant made every effort to let them at the rent 
reservqfl> but failed to (]o so, and never .occupied the premises 
himself, nor derived p^ny rent or profit from them; the jury, 
however, found that he might have let them for 60/. : it was 
held that he was liable to this extent (e). In a former case it 
appeared that the lease to the testalor* contained a covenant to 
repair. He had underlet with a similar covenant. The under- 
Icsscc allowed the premises to get into such disrepair that they 
were nearly worthless, and ultimately became insolvent, and 
ceased paying rent, llie Court held that these facts were no 
defence in an action against the executor. The real value, as 
against one who takes to the premises, and accepts rent for 
them after the death of his intestate, must be taken to be that 
which the psemises would have been worth but for his own 
act. If he. had mrformed the covenant to repair, which he 
was liable to do, the premises would have been worth at least 
' as much as the rent. He cannot take advantage of his own 
wrong, by availing himself of a reduction in value, occasioned 

(6) Per Tindal, C. J., WoUaekHh 1 Lev. 127 ; Leiffh t. Thornton^ 
V. HaUwm, 8 M. & G. 321. 1 B. & A. 625 ; WiUim v. Wvja, 

(c) Rubery v. 4 B. A Ad. 10 Baat, 313. 

241. (e) ffopwood v. Whaley, 6 0. B. 

(d) Wms. Bxors. 1496 ; 1 Wins. 744. 

Sauhd. Ill, a ; fftlier v. Coitbert, 
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solely by the want of repair in his own time. As to the non- 
payment of rent by the under lessee, the plaintiff lias nothing 
to do with it. The value of the premises, as between him and 
the defendant, is not affected by that (/). 

But although the executor is bound to apply the profits 
of the land in payment of land, this rule, it seems, only 
applies to the case of yearly profits issuing out of the land, 
and not to money arising from the sale of land which he has 
disposed of (y). Nor can any statement by the testator, as 
to the value of his property, be any ground for charging the 
executors with such value, if contained in deeds to which they 
are not parties (A). 

Where, however, the action against the executor is brought 
on a covenant to repair, his liability prevails to the same 
extent as that of any other assignee, and a plea that the }ire- 
iniscs had yielded no profit since the Vstato|*s death, is bad 
on general deinurrer*(j). 

The last case 1 shall notice in which the executor is per- 
sonally liable is where he has roininitted any act amounting 
to a devastavit (j). Upon this point there is a difference 
between the doctrines of Law and Kcpiity, which may, per- 
haps, now be taken advantage of under the clauses of the 
Couimon Law Procedure Act, 18r>4, which cnabif^ equitable 
defences to. be set up. At law, it lias been stated by Lord 
Eiienborough, that no ^ase has decided* that an exccutcfr, once 
become fully responsible by actual receipt of a part of ^lis tes- 
tator’s property, for the due administni|ioii thereof, can found 
his discharge m respect thereof, as against a creditor seeking 
satisfaction out of the testator’s assets, cither on the score of 
inevitable accident, as destruction by fire. Joss by robbery, or 
the like, or reasonable expectation disappointed, or loss by 
any of the various means which afford excuse to ordinary 
agents and bailees in cases of loss without negligence on their 
part {k). 

But in Equity an executor will be relieved against a bond 
or other claim upon bis testator, brought up against him after 
the assets have been accidentally destroyed, as •by fire, or 
theft, where there has liecu no delay or negligence ujibn^his 
part (1), Nor will he be held responsible for the failure or 

(/) Per Cur. ffornidge v. WU- 
sm, 11 A. & E. 645, 655. 

(ff) Collins V. Crouch^ 13 Q. B. 

542. Qwet'e-t Might not tho money 
be taken as representing the land, 
so as to make the interest u|)on it 
amenable to the claims of the 
lessor? 

{h) jRowley v. AdamSf 2 H. L. 

Ca. 770. • 


(/) Trtmere v. Morisout 1 Binghp 
N. C. 89 ; affd, Ilornidye v. WU^ 
souj 11 A. k E. 645. 

(j) See as to wh<at constitutes a 
devastavit, Wms. Bxors. 1529, et 
seq. 

{k) Crosse ▼. Smith, 7 East, 258. 
(0 IJolt Y. JloU, 1 Cha. Ca. 190 ; 
Lady Croft y. Lyndsey, 2 Freem. 
1 ; Jones y. Lewes, 2 Yes. Sen. 240. 
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depreciation of the fund in which any part of the estate may 
be invested, or for the insolvency or misconduct of any per- 
son who may have possessed it, or to whom it may have 
been necessarily entrusted in the course of business, so long 
as he himself exercises a reasonable diligence, and acts strictly 
within the line of duty. But if he omits to sell property 
when it ought to be sold, or leaves money due upon personal 
security, and a loss ensues; or if he has himself been the 
author of the improper investment; or has without necessity 
entrusted the assets to a person in whose hands they are sub- 
sequently lost, he will be held liable, even where that person ' 
is his co-executor or co-administrator (m). It is also the duty, 
of an executor, as of any other trustee, to keep the property 
with which he is entrusted separate from his own; and where 
he mixes the assets with his own funds, he wdl be strictly 
responsible for ^ny los*s that may ensue (n). 

3. Where the executor is sued upon any cause of action 
where the judgment will be de honis testatoris, and he has not 
assets to satisfy it, he should plead accordingly. For a judg- 
ment against iiim, whether by default or upon demurrer, or 
upon a verdict on any plea except plene administrauit, or 
mens administravit prccter, is conclusive against him that he 
has assets, to satisfy such judgment (o]^ But upon the two 
last-named pleas the onus of proving assets lies upon the 
plointilif, and a judgment against him upon them, is only 
an adrpission of assets, to the amount proved to be in his 
hands (p). 

Whenever the action against an executor or administrator 
can only be supported against him in that character, and he 
pleads any plea wluch admits that he has acted as such (ex- 
cept a release to himself), the judgment against him must be, 
that the plaintiff do recover the debt and costs to be levied 
out of the assets of the testator, if the defendant has so much, 
but if not, then the costs out of the defendant’s own goods. 
As where the defendant pleads non est factum testatorisy or 
a release to the testator, or payment by him, or non assumpsii^ 
or pUne administravit, which is found against him (^). But 
wHerd the defendant pleads ne unques executor or adminis- 
trator, or a release to himself, and it is found against him, the 
judgment is, that the plaintiff do recover both the debts and 
costs de bonis testatoris si, dee,, et si non, de honis propriis* 


(m) Clough y. Bond, 8 Myl. & 
Cr. 400, 496 ; Rohimm v. 

son, 1 Do Qc. M. & G. 247. 

(n) Freeman v. Fairlie, 3 Mer. 
29, 43 ; Clarke v. Tipping, 9 fieav. 
292 ; Massey v. Banner, 4 Madd. 
418. 


(o) 1 Wms. Saimd. 219, b. 

(p) Ibid,; Jackson y, Bowley, 
Car.4cM.97: Yardley y, Arnold, 
ibid, 434 ; Bti'oud y, Da/ndridge, 
1 C. & K. 445. 

(g) 1 Wms. Saand., 335, n. 

10 . 
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The reason alleged is, that the executor cannot but know 
these to be false pleas. But it has been justly observed that 
the same reason applies equally to other pleas where the 
judgment is different (r). If, Iiowever, the defendant has 
pleaded any other plea, which goes to the whole cause of 
action, and is found for him, he is protected («)• 

Except, however, where the judgment against the defendant 
is on a plea of piene administramt, which as wc liave seen is 
only conclusive to the amount of assets proved to exist, it is 
really a matter of small importance to the executor how the 
judgment is entered up. It only serves to postpone his fate 
by a single stage. The judgment is an admission of assets 
to satisfy it. Therefore, to a scire facias founded upon it, 
or jin action of debt suggesting a devastavit, the executor 
cannot plead plene administravit, but only controvert the 
devastavit ; of which, fact the judgment, and the sheriff's 
return of nulla bona testatoris, are ahnost conclusive evi- 
<lence, and judgment will be against the defendtuit de bonis 
propriis (t). 

Of course where judgment is given against the executor in 
his< individual capacity, it must be from the very first dc bonis 
propriist Aod the testator's assets are not liable at all. This 
is occasionally a very great hardship, where the plaintifiTs 
claim really arises out ofi something done for the benefit of 
the estate, which may be jierfectlv solvent, though the 
executor personally may'bc worth notiiifig (?e), * 

II. Actions by Assignees in Uankruptcy. 

Actions by assignees in bankruptcy stand very much on PHnripi.i upon 
the same footing as those by executors, except that the rights ITr blinknipimay 
of the latter are not so limited as those of* the former; for nue. 
the executor represents the deceased as to all his contracts 
and personal rights, whether they are available as assets for 
the payment of his debts or not; but an assignee takes only 
those beneficial matters belonging to the bankrupt's estate 
which may be applied for the purpose of distribution amongst 
his creditors (e). Consequently the right of actk)i4 and 
therefore the amount of damages recoverable, depends upoiiT 
the existence and degree of loss to the estate of the bankrupt. 

Tliis question was so exhaustively discussed in the case of 
Beckham v. Brake^ which ascended from the Court of Ex- 
chequer to the House of Lords, that it will be necessJiry to 
do little more than refer to that case and quote some passages 
from it. The plaintiff bad been engaged as foreman by the 
defendants at a certain salary for seven years, either party 

. {r) ^ Wms. Saund. 886, b. (») Sw AMy v. Ashby^ 7 B. & 

(«) Edwards v. Bethel, 1 B. At 0. 449. 

A. 254. • (v) Per Williams, J., 2 H. L. Cii. 

(0 1 Wins. Saund. 219, r., 3!i7. 596. 
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making default in their share of the contract to pay the other 
5001. The plaintiff sned for breach of this contract after his 
bankruptcy, the defendants pleaded bankruptcy, and the plea 
was finally held to be a good one, on the ground that the 
right of action passed to the assignees (ic?). * .. 

CMOS in which The general principle is, that all rights of the bankn^ 
they may cue. ^hich csn be exercised beneficially for the creditors do so 
pass, and the right to recover damages may pass though they 
are unliquidated. 

Not for A tnoro This principle is subject to exception. The right of action 
injury, j|ot pass whcrc the damages are to be estimated by 
immediate«reference to paih felt by the bankrupt in respect 
of his body, mind, or character, and without immetUate 
reference to his rights of property. Thus it has been ]pid 
. down that the assignees cannot sue for breach of promise of 
marriage, for ciHm. con., seduction, defamation, battery, injury 
to the person by negligence — as by not carrying safely, not 
curing, noi saving from imprisonment by process of law; even 
though some of these causes of action may be followed by a 
consequential diminution of the personal estate, as where by 
reason of a personal injury a man has been put to expense, 
or has been prevented from earning wages or subsistence; or 
where by the seduction the plaintiff has been put to ex- 
pense ( 4 ;); also the right of action does not pass in respect of 
wages earned by the bankrupt upon a hiring after the bank- 
ruptcy; also the rigliiS of action cannot be made to pass to the 
assignees in respect of contracts uncompleted at the time of 
the bankruptcy, by their adoption and completion thereof, 
whcrc the personal service of the bankrupt is of the essence 
unicM there hM of tlic Contract (y). But although a right of action for not 
montYo iSy marrying or not curing, in breach of an agreement to marry 

money on ac< or curc, would not generally pass to the assignees, a right to 

count of it. ^ money, whether ascertained or not, expressly agreed 

to be paid in the event of . failing to marry or cure, would 
pass. The agreement of the parties that money shall be paid 
as compensation, makes the right to recover the. money a part 
"Of the perspnal estate of the bankrupt, as much as a recovery, 
before the bankruptcy, of a judgment in an action for an 
injury to the person or character of the bankrupt, would do (^). 
TraspBM to land So it has i^en decided that rights of action fbr trespass to 
lands or goods in the actual possession of a trader, do not 
pass to his assignees if he becomes bankrupt, because those 
rights of action are given in respect of the immediate violation 
oAhe possession of the bankrupt, independently of his rights 

(w) Btchham v. Drake, 8 M. & (y) Per Erie, J., 2 H. L. Ca. 

W. 848, 11 M. k W. 815, 2 H. L. 608, 604. 

C». 679. (fi) Per Maule, J., tbid. 622. 

(*) Per Parke. B., 2 H.L. Ca.626. 
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of property, and are an extension of the protection given to 
his pemn, and the primary personal injii^ to the bankrupt 
is the ^principal and essentiiu cause of action (a). But Wilde, 

C. J., in reference to this doctrine, said, "That if the tres- 

C r has done actual dama^ to the personal estate of the 
rapt, as well as committed a trespass upon his possession, 
there was no authority which decided that assignees might 
not maintain an action in respect of the diminution in value, 
or injury to the chattels, that have passed to them under the 
bankruptcy” (6). 

But although damages cannot be given for injuries which Nominal da- 
are merely personal to the bankrupt, it by no means follows ***««•• 
that actions can only be brought where substantial damages 
can be recovered. Even where there is no actual damage 
proved, or where the damage is merely noinii\pl for a breach 
of the contract, still if that is in respect either of property or 
of a proprietory right, such as servioa or work and labour, 
even in that case it passes (c). 

Where the gist of the action is the loss to the estate, of whon iho Anal 
course the damages are measured by the loss which Ims 
accrued, or is likew to accrue at the time of action brought. ofcUnwitfua. 
The bankrupt had contracted for the purchase of iron, and 
given bills for the amodnt. The contract was broken by the 
vendors while the bills wttre still current. I^ubsequentiy the 
purchaser became bankrupt and the Ij^ills were dishonoured, 
and after such dishonour his assignee^ sued for the non- 
delivery of the iron. At the time the contract was broken 
there was no difference between the contract and market- 
price. The plaintiffs claimed as damages .the whole value 
of the iron, on the ground that their rights were the same as 
those of the bankrupt had been, at the time the contract was 
broken. That at that t^e he was entitled to recover the 
full value, since the bills were then current, and while current 
operated as payment. The Court, however, held that the 
parties were in the same situation as if no bills had been 
given, or the contract had not been to pay by bills. • Ajul^ 
there being no difference shown between the maaket-price at 
the time of default and the contract price, the venpees could 
only have recovered nominal damages; no more, therefore, 
could the assignees (d). In another case, H. before hi^ 
bankruptcy lent the defendant a phaeton on hire, and the 
latter by his negligence injured it. The phaeton had been 
hired by H. himself from a third party, to whom it was sent 
back, who repaired it and proved for the amount against the 

(a) Per Cresswoll, J., Uful, (r) Per Lord Brdnghani,ii!^/. 040. 

013. * (d) VaJpy r, .OakeUy, 16 Q. B 

(d) Ibid. 634. 041. 
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estate. It was held that the assignees might sue for breach 
3f the contract to use the phaeton in a proper manner, 
rindal, C. J., said, ** As to the question of damages, if H. 
before his bankruptcy had done the necessary repairs himself, 
ar had paid for them when done, he would undoubtedly have 
been .entitled to the whole sum which was laid out; or if his 
Mtatc had actually paid, of had been proved ever likely to 
pay, any part of the amount proved against it, such propor- 
tion would have beep the measure of the damages sustained 
by the bankrupt's estate. But as there is no proof to this 
;;rrect, the cousc({Ucncc appears to us to be, that the plaintiffs 
ire entitled to nominal damages for the breach of a contract 
3 n which they had the right to sue, and where no actual 
damage is proved (c). 

On the othcr^ hand, where a right to recover a specific sum 
has once vested in the bankrupt, as by breach of an agreement 
to af)ply money to a particular purpose, or to return the pro- 
ceeds of a bill, this rigiit passes to the assignees unaffected by 
the subsequent bankruptcy; and it makes no difference that 
the money wrongfully retained by the defendant has in fact 
been applied by nim in discharge of a debt due to himself 
from the .bankrupt, so as to leave the whole amount of claims 
upon the estate the same as it would haVe been had the money 
been "properly applied. The assignees arc still entitled to re- 
cover Jtlie entire amount originally due (/). A fortiori will they 
be entitled, where tli^c*act complained of has caused a diminu- 
tion in the bankrupt's estate; as, for instance, where he 
lodged money with the defendants to apply in payment of his 
rent, and in cous^*quencc of their not applying it as directed, 
the landlord distrained his goods for the amount {g). 

The assignees, as has been stated above, have no right to 
sue for the jnocceds of the mere personal labour of the bank- 
rupt, due aflcr his bankruptcy (A) ; though, if a person in his 
situation should gain a large sum of money or considerable 
effects, then such money or effects would undoubtedly belong 
to his assignees (t). But this rule only applies- to what may 
Be strictly /,ermed personal labour. Therefore, where the 
plaintiff was a furniture broker, and had been employed 
by the defendant in removing his goods, in the course of 
wdiich emplo^onent the plaintiff procured vans, supplied pack- 
ing cases, and employed five or six men in the packing, un- 


(c) Porter v. VorUy^ 9 Bingh. 
93, 96. 

(/) im V. Smith, 12 M. k W. 
618 ; Aider v. Keifhiey, 16 M. k 
W. 117. Sec tlic facti of these 
cases, ante, pp. 4Q, 41. 

{g) I fill V. Smith, uhi mp. 


(h) Per Lord Campbell, 0. J., 2 
H. L. Ca. 643 ; Chippendede v. 
Tomlinton, 4 Poagl. 318, 322, n. 

(») Duller, J., 7 67, n.; 

per Lord Alvanley, Hetee v. Steven- 
eon, 3 B. A P. 678. 
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packing, and conveyance of the property;, and likewise cleaned 
^nd repaired some furniture, and found materials for this 
purpose; it was held that his claim on this account was iK»t 
a matter of personal labour, and that a payment to the 
assignees was good (y). The same decision was given where 
it appeared that the plaintiff was a medical practitioner, who 
had become bankrupt ; afterwards, by an arrangement with a 
friend who had purchased his stock of medicines, he continued 
in possession of them on credit, carrying on his business as 
before, and was supplied with fresh medicines on credit. The 
debt was contracted under these circumstances, the plaintiff 
attending the defendant, giving him the benefit of his skill, 
and furnishing the medicines which he thought necessary. 

The Court thought this came within the case of Crofton v. 

Poole, and that it would be extending the principle laid down 
in Chippendale v. Tprnlinson far beyond what was rcasonabfp 
to apply it to such a state of things (X*). 

111. Actions by Principal against Agent. 

>Vhprie\'er an agent violates his duties or obligations to his Whoa uu mcUoii 
principal, whether it be by exceeding his authority or by jiosi- 
tive misconduct, or by mere negligence or omission in the 
proper functions of his agency, or in any other manner, and 
any loss or damage thereby falls on his principal, hc is rt‘spon- 
siblc for it, and bound to make a fiiU indemnity. j[n sucfi 
cases it is wholly immaterial whether the loss or damage lie 
direct to the property of the princi|)al, or whether rit arise 
from the coinpciisatioii which he has Hieen obliged to make to 
third jiartics in discharge of his liability to them, for the acts 
or omissions of his agent. The loss or damage need not be 
directly or immcdiatdy caused by the act which is done, or 
which is omitted to be done. It will be sufficient if it be fairly 
attributable to it, as a natural result, or a just consecpiencc. 

But it will not be sufficient if it be merely a remote conse- 
quence, or an accidental miscdiicf ; for in such a case, os in 
many others, the maxim applies. Causa proxima, non remota, 
spectatur. It must be a real loss or actual damage, and not 
merely a probable or possible one. Wiierc the breach of duty 
is clear, it will,, in the absence of all evidence orother damage, 
be presumed thdt the party has sustained a nominal damage (1). 

The above principles, quoted from the^ork of an eminent 
judge, are in fact equally applicable to any other case where 
compensation is sought for a breach of contract, and present 
an accurate summary of the general theory of damages. 

Another rule, however, must be added, which we have seen 
before applies also to the case of sheriffs and attornics (m), 

(J) Orqfionv. PooU, 1 B. & Ad. 

568. 

ik) Elliott aB.581. 


(1) Story, Agency, § 217, c. 
{m) Ante, pp. 267, 270. 
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viz.» that even though a breach of contract is proved, still if 
its performance could have been of no possible benefit to the 
plaintiiT, and therefore its nonperformance could have caused 
him no possible injury, the action ivill altogether fail. A few 
cases in illustration of each of these points will be sufficient 
upon this branch of the subject. 

When a loMiM If.au agent should knowingly deposit goods in an improper 
place, and a fire should accidentally take place, by which they 

uog nco. destroyed, he will be responsible for the loss (n). And so 

where a barge, upon which the plaintifiTs goods were placed, 
deviated from her course, and during the deviation a tempest 
occurred, iu consequence of which she was lost, it was held 
that the owner of the barge was liable for the value (o). In^ 
both of these cases the fire and the tempest might equally 
have caused the loss had the defendant performed his duty. 
But Tindal, C. J., stated the answer to ,the objection to be, 
tliat 110 wrong doer shall be allowed to qualify or apportion 
his own wrong, and that as a loss has actudly happened while 
his wrongful act was iu operation and force, and wliich is 
attributable to his wrongful act, he cannot set up as an answer 
to the action the bare possibility of a loss, if his wrongful act 
had never been done. It might admit of a different construc- 
tion, if he« could show, not only that tho same loss might have 
'liappcucd, but that tha same loss mUtSt have happened if the 
act complained of had not been done. So where a party has 
undertaken to insure goods, and has neglected to insure them 
altogether ( p), or has' insured them so negligently, that the 
plaintiff cannot recover against the underwriters, he will be 
liable for all the loss that has actually happened (q). Accord- 
ingly, where a broker, employed to effect insurances, omitted 
to communicate a material letter, in consequence of which the 
assured failed in actions against some underwriters, and 
offered the broker the defence of others; and on his refusal, 
without further consulting him, made restitution to others 
who had paid the losses without suit, it was held that the 
assured might recover against the broker as well the amount 
of ,tli^ Ibsses so repaid, as of those which he had never re- 
covered (r). And so, where a part^^ employed to buy goods 
of a particular quality for another, directs an^agent to execute 
the commission, an^l he supplies goods of an inferior quality, 
in consequence of which the first party is sued by his em- 
ployer, the measure of damages in an action by him against 
the sub-agent is the amount of damages and costs that ^ has 

(n) Story, Agency, § 218; Caf- (9) ifaZZot^Av. i?ar&er, 4 Campb. 

fray v. Darhy, 6 Ves. 496. 150 ; Parh v. Hammond^ ibid, 844 ; 

(o) i^anir v. Garnit, 6 Biitgh.716. Holt, 80, S. C. ; 6 Taimt. 495. 

(p) JSjd parte Bateman^ 20 Jur. (r) Maydew v. Porter. 5 Taunt 

265. 615. 
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been forced to pay. If the goods have been refused the 
party who originally contracted to purchase them, the original 
agent will be required to undertake to assign the goods to liis 
sub-agent, or to sell them and account to him for the pro- 
duce (a). 

In idl these cases the actual loss is the measure of damages, fur 

and this measure may vary accordingly to the time at which imro?r 
the action is brought. This point was a good deal discussed 
in a recent case, the facts of which have been very fully stated 
in an earlier chapter (t). There, as will be seen by reference 
to the statement given, the owners of the ship resisted the 
action by the charterers, on the ground that the damages to 
^ which they were entitled for breach of the agreement to insure, 
entered into with them by the charterers, were a liquidated 
amount, viz., the value of the freight which was to have been 
insured. In suppoct of this doctrine, a judgment of Washing- 
ton, J., was quoted, lie says, ** The law is clear, that if a 
foreign merchant, who is in the habit of insuring for his cor- 
respondent here, receives an order for making an insiirnncT, 
and neglects to do so, or does so differently from his orders, 
or in an insufficient manner, he is answerable not for damages 
merely, but as if he were himself the underwriter, and ho is 
of course entitled t<r the premium (u). But Jervis, C. J., 
said, ** I think this is not the fair infcseiice from whaUs there 
stated. It is not laid down that the broker, if guilty of negli- 
gence in effecting the insurance, becomes himself an*insurer, 
and liable to pay the exact amount forVhich the insurance was 
or ought to have been effected, less the amount of premium. 

If so, what is the premium, whicli, as a matter of law, is to 
be deducted ? It clearly must mean that the amount of the 
loss is the reasonable, not the ascertained legal measure of 
damages which the party is entitled to. That is, in effect, the 
principle upon whieh the damages would be ascertained here. 

If the broker has been guilty of negligence, it is but just and 
reasonable that the customer should recover against him the 
amount of the loss, deducting what would be ppid for pre- 
miums; in other words, that he should be recompensed tQ the 
extent to which he has been damnified by tlfe agent’s negli-^ 

^nce. But it is not a positive rule of law.” And Maule, J., 
in a judgment from which 1 have quoted before (a), pointed 
out that the action would lie at any moment after the negli- 
gence charged, and that the measure of damages might be a 
continually varying sum, according to the facts that had 
occurred up to the time the action was brought. 

(t) Mainiwaring v. Brandon, S («) De TadeU v. CrousUlai, 2 
Taani. 202. Wsdi. 0. C. E. 132. 

(t) CiarUa v. AUia, 15 C. B. (v) P. 142. 

46 ; ante, p. 142, 
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The damages must of course be the necessary result of the 
defendant’s neglect of duty. Therefore, where the plaintiff 
had been nonsuited in an action against the underwriters, on 
the ground of concealment of material information, and 
claimed in the suit against his agent to include the cost of 
the action on the policy; Lord J^don said that there was no 
necessity to bring that action* to entitle the plaintiff to recover, 
and as it did not aftfiear that the action on the policy was 
brought by the desire or with the concurrence of the present 
defendant, he ought not to be charged with the costs of it (tc). 

The damages must also be the proximate and natural result 
of the neglect. Therefore, where an agent is directed to invest 
the funds of his principal in a particular stock, and he neglects ^ 
to do so, and the stock thereupon rises, the principal is en- 
titled to recover the enhanced value, as if the stock had been 
]^tirchascd. So, if an agent improperly withholds the money 
of his principal, he is liable for the ordinary interest of the 
country where it ought to be paid, and the incidental expense 
of remitting it, if it ought to be remitted. But he is not 
responsible for remote consequences that may accrue, such as 
loss of credit, or suspension of business by the principal, 
caused by the delay in payment («). So, where an agent at 
Leghorn, having funds of his principal in hand, was directed 
to invent part of them «in tiles and part in paper, and to siiip 
the cargo for Havana; he invested the whole in paper, which, 
on the blip’s arrival, sold at a loss, whereas the tiles would 
have realised a profit.' The defendant claimed to have the 
damages estimated at the value of the money which ought to 
have been invested in tiles at Leghorn, and not at the value 
they would have s61d for at Havana. The Court decided 
against him. They said this measure would only be correct 
if the breach of contract consisted in the nonpayment of the 
money, and not in the failure to invest *that sum in tiles. 
Speculative damages, dependent on possible successive schemes, 
ought never to he given; but positive and direct loss, arising 
pliuuly and immediately from the breach of orders, may be 
taken bito the estimate. Thus, in this case, an estimate of 
'possible profits^to be derived from investments at the Havana, 
of the money resulting from the sale of the tiles, taking into 
view a distinct operation, would have been to transcend the 
proper limits which a jury ought to respect; but the actual 
value of the tiles themselves, at the Havana, affords a reason* 
able standard for the estimation of the damages (y). 

Breach of contract, primd /acie, involves a right to recover 

(w) Sflltr V. Worky Marsh. Ins. (y) BtU v. 3 Pe- 

tei-s. m, 85. 

(x) Siiurt V. Skipwithf 1 Brock. 

103 ; Story, Agency, § 220, 221. 
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nominal damages, even though no actual loss is proved, or 
even suggested; as, for instance, where the action was by a 
customer against a banker for dishonouring his cheque (^). 

In such a case, however, very lately substantial damages were 
given by a jury, and very fairly, because the injury to a maifs 
credit may not be the less real, because it was not capable of 
proof (a). But when the agent can show that under no cir- 
cumstances could any beneht to the principal have followed When dofendant 
from obedience to his orders, and therefore that disobedience 
to them has produced no real injury, the action will fail. taken 
Therefore, if an agent is ordered to procure a policy of in- 
surance for his princi{)al, and neglects to do it, and yet the 
4 )olicy, if procured, woubl not have entitled the principal, in 
the events which have happened, to recover the loss or da- 
mage, the agent may avail himself of that as a complete 
defence. A fortioHp where the principal wouftl have sustained 
a loss or damage, if his orders had been complied with. Ac- 
cordingly, if the^sliip to be insured has deviated from her 
voyage; or the voyage or the insurance is illegal; or the 
principal had no insurable interest; or the voyage, as described 
in the order, would not have covered the risk; in all such 
cases, the agent, though he lias not fulfilled his orders, will 
not be responsible (6). * In estimating too the arnounl of benefit 
which might How from the defendant’s Obedience to liis«rders, 
the Court will not take into consideration ''matters of mere 
speculation. Therefore wbero^the pfaintifT directed the de- 
fendant to effect an insurance on slaves, to which he was 
entitled in lieu of wages as mate on board a ship, and the 
ship was lost, it was held that he could not recover against 
the agent for neglect to insure the slaves, as not being an 
insurable interest. And it made no difFerciice that in jioint 
of fact these slaves were frequently the subject of insurance at 
Liverpool, where the loss was always paid by the under- 
writers, without disputing the question. The Court were 
clearly of opinion that the plaintiff could not recover in this 
action, more than he could have recovered in an acliou agaiust 
the underwriters (c). 

(z) Marzdii v. I B. k {h) Story, Ageueyf § 222. 

Ad. 416. (c) Web 0 Ufr v. Jje Tustet, 7 T. 

(a) Jlolin V. Steward, 14 C. B. B. 167« 

696. 
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CHAPTER XVII. 

PLEADING SPECIAL DAMAGE. 

We may now pass from the principles which regulate the 
measure of damages, to the rules of pleading and practice in 
relation to themiP This part of the subject naturally resolves 
itself into three heads, which 1 propose to consider in the 
three remaining chapters. The first has regard to what is 
required of the plaintiff, in stating and specifying the grounds 
of his claim. The second relates to the mode in which the 
jury must proceed in assessing damages under the various 
circumstances of the case; the consequences of any error into 
.which they may fall, and the manner in which it may be 
rectified. Under the«third head, 1 shall examine Oie power 
which the Court* possesses to guide, alter, or review the ver- 
dict, pfirticularly as to Ks amo^^nt. 

The first head, taken in its full extent, would include 
nearly the whole science of pleading. Of course, the present 
inquiry is of a very much narrower nature, and relates only 
to the occasions on which damages must be specially pleaded, 
and the degree of minuteness requir(;i(l- 
SiMcini aiunafl:o Special damage must always be expressly averred, and 
it i8 ti^ proved, wlien it is so much the gist of the action that without 
^^ooftbo it no suit could be maintained; as, for instance, in an action 
against a returning officer at an election, for holding a scrutiny 
contrary t/) statute 6 & 7 Viet. c. 18, s. 82, whereby the 
plaintiff was delayed and hindered in his right of voting (a) : 
or in an action by a master for the beating of his servant (6) : 
or by a reflation for the seduction of a female, per quod 
eermtium amieit (c) : or in cases of slander, where we words 
wdhld not of themselves be actionable {d) : or for a matter of 
general nuisance or injury to the entire public (s). In such 
a case as that last mentioned, the damage must be an actual 
tangible one to the plaintiff in reference to his existing iu- 

* (a) Ptyce v. Bdchtr, 3 C. B. (cQ Malachjf v. Soper^ 8 Biiigh« 
38. N. d 371. 

(3) Mar^$ com, 9 Bep. 113. (e) JhbtonT.BiaekmerSf 9 Q. B. 

( 0 ) See ante, p. 284. 991 ; Dime* v. PetUetft 15 Q.B. 276. 
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temt. tlierefore, where the action was for fixing an ohstmo- 
tion in a public navigable river, and impeding the access to a 
house abutting upon it, it was held not to be a sufficient 
allegation of special damage to say, that the plaintiff was 
reversioner, ana had a right to the free navigation of the 
river for the enjoyment of the premises by his tenants, and 
so was injured m his reversionary interest. The Court said. 

If, indeed, an obstruction of a public road appeared to be 
of a permanent nature, or professed, cither by notice affixed, 
or in any other way, to deny the public right, and so led to 
an opinion that no road was there, the value of the house 
might be lowered in public estimation, and so pecuniary loss 
might follow, for which an action would lie. But that is a 
peculiar state of things, which ought to be distmctly set 
forth, and by no means arises from the naked fact that whijje 
the plaintiff *s housa was in the hands of his^ tenant, a public 
road had been obstructed by the defendant ” (/). 

It is not, however, necessary to state or establish particular 
instances of damage. Therefore a declaration for obstructing 
the access to the plaintiff’s house, whereby divers persoin 
who would otherwise have come to the house, and taken 
refreshment there were prevented, is sufficient without naming 
any oiie(^). And sO in an action for fraudulently using the 
plaintiff’s trademarks il is sufficient, at^ll events auerwcrdict, 
to allege generally, that by means of the fraud the nlaintiff 
was deprived of the sale of divers latge quantities or goods, 
and lost the profits that otherwise would have accrued to him 
therefrom. Maule, J., said, **It clearly is no ground for 
arresting the judgment that damage is alleged too generally” (A). 

In all other cases, whether the action be on a contract or in Spociai (lAinotfo 
tort, if the facts involve a legal injury, no actual damage need SJIIviJ ^less 
be stated (i). But then no damages, beyond those which the 
law infers, can be recovered for, unless they are specially 
stated. Under the old allegation of alia enormia in trespass, 
nothing could be given in evidence which could be stated with 
decency in the declaration (j). Accordingly, in an ^tion of 
trespass and false imprisonment, the plaintiff vrgs not alfou^^d, 
withqut a special allegation, to jirove that he was stinted in 
his allowance of food during his detention Qc)* or that his 
health had suffered from the confinement (1), or that he had 
been remanded by a magistrate (m). And so in an action 

(/) 9 Q. B. 1004. (Jk) Lwodm v. Qoodriekt Peako, 

(^) Rote y. Orwee, 5 M. 4c G. 613. 46, 

(A) Rudyert v. NowUl, 5 C. B. (1) PeUit v. Addinyton, Peake, 

109, 62. * 

(Q See atUe, pp. 3 — 5. (m) HoUun v. 6 0. 4c P. 

0 ) V. BusteUy I Sid. 726. 

225. 
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for taking goods, where money has been paid to recover 
them, the payment ought to be alleged as special damage (n). 
A fortiori, matter which itself would be a distinct ground of 
action must be specially averred. Hence in an action on the 
case for an excessive distress, in which no mention occurred 
of any sale of the goods, the plaintiff was only allowed to 
recover damages in respect of the detention up to the time of 
the sale, and not in respect of the sale, though it appeared 
on the trial that the goods were sold for less than their real 
value (o). In one old case Lord Raymond took a distinction 
upon this point in actions of slander, between words which 
are actionable in themselves, and those which are only 
actionable with special damage. In the latter case, he said, 
that evidence of special damage is allowed, though the par- 
ticular instances of such damage are not specified in the 
declaration; bu<^ in the former case, particular instances of 
special damage shall not be given in evidence, unless stated 
in the declaration (p) ; but this distinction is no longer 
recognised (7). 

So in trover, sj)ccial damage, to be recoverable, must be 
specially laid (r). In contracts, too, there are certain damages 
whicli the law will presume; as, for instance, in an action for 
not delivering goods, that the plaintiff had to buy others at a 
loss; (ur in an action* on a warranty^ that the article really 
given was inferior to that which it was warranted to be. The 
extent bf the loss must be proved; but no notice need be given 
of the species of loss Vvhich will be set up. But it is different 
where the injury complained of is of a merely ^Secondary and 
consc(|ucntial damage. As, for instance, that the plaintiff 
was sued for selling the same animal again, with a similar 
warranty (s); or that he incurred expense in investigating the 
title of the defendant to land, which the latter had contracted 
to sell, but could not, for want of title (t). 

As the object of stating special damage is to let the de- 
fendant know what charges he must ]>repare to meet, the 
statemeot must always be as full and specific as the facts will 
admit of. Accordingly, in an action for an irregular distress, 
whereby the plaintiff had lost divers lodgers, without imming 
any, Lord Rllenborough rejected evidence that he had in fact 
lost one, because the name was not alleged, observing that the 
nufhber was not so great as to excuse a specific description on 
the score of inconvenience (u). The same reason fairly applied 


(m) Cowper, 41S. 

(o) TAomj)90t^ V. ffTiod, 4 Q. B. 
493. 

(j>) ^rovuing v. NetcmaH, 1 
Sira. 663. 

{q) 1 Wiua. Saund. 243, d. 


(r) See ait/e, p. 212. 

(») Lewisr. Peake, 7Taant. 153. 
(<) Podges v. EaH of JAtehJUld, 
1 Bingh. N. C. 492. 

(*) Westwood V. Cdsme, 1 St 
172. 
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to a general statement that a party had, in consequence of the 
alleged wrong, lost several suitors (v), or the sale of his 
lands (to) ; but the rule seems to he carried beyond just limits 
when it is said that an allegation that a party has lost 
divers customers is insufficient, because they ought to liavc 
been named (x). Tliere is much more common sense in a 
later decision. The minister of a dissenting congregation 
alleged, that in consequence of the slanderous words of the 
defendant, ** the said persons frequenting the said cha]>el have 
wholly revised to permit him to preach, and have withdrawn 
from him their countenance and support, and have discon- 
tinued giving him the gains and profits which they had usually 
given, and would otherwise have given.** Lord Keuyon held 
this sufficient, asking, how could he have stated the names of 
all his congregation '! (y). The question would have been 
quite as difficult to ^answer, had it been asli^d in the forna^r 
case. 

Possibly the real distinction may be that taken by Cress- nintinotion i.o- 
woll, J. (c), between jiarticular nud special damage, where he 
said, In an action for slandering a iiiau in bis trade, when nwiKul 
the declaration alleges that he thereby lost his trade, he may 
show a general damage to his trade) though he cannot give 
evidence of particular iustaiices ” (a). The great additional 
weight which the jury^would lay upon^oiic instance specifically 
proved, makes it only fair that notice should he giVen that 
the proof will he attempted. A more general loss snny well 
be announced in the same general wa^' as that in which alone 
it can be proved. An action was brought for not ])crforming 
a contract to let a house, whereby plaintiff had sustained loss, 
and been obliged to hire other premises at great cost and 
expense for rent and charges. It appeared that the pnuniscs, 
which were in Regent Street, had been taken for the millincTy 
business, for which they were well suited, ami that the plain- 
tiff, not being suffered to occupy them, had sustained con- 
siderable loss from the passing by of the profitable season of 
the year. . It was held that this evidence was admissible; 

Richards, C. B., said there was, in fact, no special Rapiagc as 
such proved. The object of the witness’s testimony was to . 
show that the plaintiff had suffered incouvuriicuce. And 
Graham, B., remarked, that loss of customers, and general 
damage occasioned thereby, might have been given in evidence 
under the declaration, for it charges general loss, without 

(v) Bames v. Poudlin, 1 Sid. (v) Hartley ?. Herring^ 8 T. K. 

390. 130. 

(«) Lowe V. Harewoodf Sir W. (r) Bo$e v. Orowt, 5 M. & G. 

Jon. 100. 618. 

(ac) Hunt v. Jonetj Cro. Jac. 499 ; (a) And sec Aeklty v. JlarriMan, 

1 Roll. Abr. i58 ; Bull. N. P. 7. 1 Enp. 48 ; ante, p. 278. 
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specifying any particular individual whose custom had been 
lost; and it was competent to the plaintiff to show certain 
damage sustained by breach of the agreement, without stating 
his loss more specihcally in the declaration (6). 

The same principle which requires particularity of state- 
ment, also calls for accuracy of allegation. An action fora 
nuisanqe, resulting from an. obstruction to a watercourse, 
stated that it was caused by the erection of a mound of 
earth by the defendants. It appeared that the mound of 
earth would not, of itself, have obstructed the water, but 
that it crumbled away and was trodden down, so as to cause 
the effect. It was held that the evidence did not support the 
declaration, as it alleged an immediate act of the defendants, 
whereas a consequential injury was all that was proved (c). 
And so in an action for false imprisonment, where it was laid 
as special damagothat plaintiff had been fqreed to pay a large 
sum of money for costs, and the evidence was that he liad 
employed an .attoniey, but not paid him; it was held that 
the damage was not proved. But the Court said, that as to 
the money which the attorney had actually laid out for him, 
the averment was sufficient, for a man might well say that he 
had been forced to pay, that which his agent had been forced 
to pay for him. In respect of the money advanced for him, 
h& was in the same situation as if he (lad borrowed it to pay 
it over (3). 

As tor the mode of declaring for interest, the reader is 
referred to the cases citid in the note (e). 

The mode of pleading with a view to damages in cases 
within the provisions of 8 & 9 W. III. c. 11, s. 8, has been 
noticed in the chapter on Debt (/). 


8 Ward v. Smith, 11 Price, 19. 
Fitt»imaniy,fngli8, 6 Tauat. 
as4. 

{d) PritchH v. Poevey, 1 C. & 
M. 77ff ; Jitna v. Lewit, 9 Bowl. 
148. 

<e) Where the interest is part of 
the T>riginal debt, MartJiall v. 
'/’oo/c, 18 Bast, 101 ; Farr v. 
Il’arcl, S M. & aW. 25 ; IhtrrUon 
?. Alim, 2 Kngh. 4 . Where it is 


subsequently stipulated for, Uicka v. 
MarteOy 5 C. & F. 498 ; or sepa- 
rable from the debt, IHckHfuon v. 
Harrison, 4 Price, 282. Debt for 
calls under a statute, Soufkampion 
Dock Co, V. Richards, 1 Soo. N. 
B. 210. Common count for inte- 
rest, Nordcnsirotn v. Pitt, 18 M. 
& W. 723. 

(/) Ante, p. 113. 
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ASSESSMENT OF DAMAGES. 
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We have now discussed all the preliminary steps neces- 
sary to a judgment for damages; the mode of pleading, tlic 
species of evidence that may be adduced, and the rules of law 
that ought to bo laid down for the guidance of a jury. It now 
remains to consider the practical machinery by which the 
process is worked out. 

Where the case comes on for open trial, the jury who try ' 
the cause, of course, assess the damages also, and there the 
matter ends. But the case may never be tried ib open court 
at all, or only part of it may he so tried, or only some of the 
defendants. ‘Various distinctions also may aris^ according as 
the action is against one or several. It will be simpler first 
to examine the mode of assessing damages where the ection 
is against one, and then to inquire into the further complica- 
tions which may arise, where several defendants are joined. 

I. * I . The defendant may confess judgment. This he may j 
do either by means of a cognovit given l^forehand, authorising ^ 
an attorney to confess jud^ent and mark execution against 
him fof a particular amount, or by an express plea, in which 
he avows that he has no defence to the action, or by implica* 
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tion; as^ for instance* where an executor pleads pUne admi- 
nistravit, or phne administramt praster. In all these cases* 
where the form of the confession admits that an ascertained 
sum is due (a)* judgment is final, and exccutiou may issue at 
once for the amount. Where a cognovit was given for the 
payment of tlic money by instalments* and by the terms of 
the arrangement the plaintiff was not to be at liberty to enter 
up judgment, or issue execution unless default was made in 

a ment of a certain sum* with costs* by instalments* it was 
1 that on default being made in payment of any instalment* 
execution might issue for the whole amount* in the absence of 
express words to the contrary (6). But where the whole sum 
does not become due upon default in any instalment, execu- 
tion may still be issued breach as it becomes due and remains 
unpaid (c). 

where the amount for which judgment can be signed is not 
ascertained* it will be necessary either to iiavc a reference to 
a master* or to sue out a writ of inquiry. 

Till lately* the Courts were very strict in limiting the cases 
in which a reference to the master could be substituted for a 
writ of inquiry. They allowed it in actions upon bills of 
exchange* promissory notes* banker's cheques* covenant for 
non-payincist of money* and the like* where it was only neces- 
sary to compute the a|nount of princi|ml and interest due. 
But thdy refused it, where the action was on a bill of exchange 
for foreign money* or oii*#i foreign judgment* or on a bond to 
save harmless* or on a CGwenant to indemnify* or on a bottomry 
bond, or for calls due on railway shares, or even in an action 
upon a judgment recovered on a bill of exchange w'here inte- 
rest was sought for* •or in an assumpsit for a certain sum due 
upon an agreement (J). Now', however, hy the C'ommon Law 
IVoceilure Act, IS.') 2, s. 9d, ‘*Iu actions in which it shall 
appear to the Court or a Judge that the amount of damages 
sought to be recovered by the plaintiff is substantially a 
matter of calculation* it sh^l not he necessary to issue a writ 
of inquiry; but the (]!ourt or a Judge may direct that the 
amount for which final judgment is to be signed, shall be 
nseeftained by one of the masters of the Court.” It is plain 
that all the ei^cs above mentioned could now' be referred* and 
matters of even a more complicated nature seem to have 
been intended by the learned commissioners to be disposed of 
in the same way* the example given in their report being that 
of an action for damages for the non-repair of a house, or the 
like («)• ^ 


{a) Sec Chit. Forius, 479, 7th e<l. 
{b) jRote ▼, Tom/ituon, 8 Dowl. 
40 ; ffarreU v. Parlinffion, 6 B. N. 
C.' 487 ; Ltveridge v. /•’oWy, 1 AI. 
it a 70fl. ^ * 


(c) Di.n'U v. Gooipertz^ 2 Dowl, 
407. 

(d) Cliit. Archh. 929, 9ih ed. 

|e) l«»t R('p. 411. 
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In nil other cases a writ of inquiry must still be resortcul to. Evidence uik>ii 
T he proceeding's upon a writ of inquiry do not come within 
the plan of this work. As to the amount which inay be 
recovered, I may observe that the plaintiff must always recover 
nominal damages, for the writ of inquiry assumes that the 
cause of action has been pro^ed (/); therefore where the 
action is on a lease, the defendant is estopped from denying 
its execution (^). Nor can he objei^t to the want of a stamp 
on the written eoiitrnet (h). Nor prove ahsenee of e«msideru- 
tion for a hill or note (0* Nor ran he show anything in 
mitigation of damages, which might have been pleaded; ns, 
for instance, that he has a set-oif (^'), or that lie has paid part 
of the demand (A*). Nor need the plaintiff prove his interest 
in a policy of insurance (f), nor even produce the docnmeiil; 
as, for instance, a hill of excliange, upon which he sues (m). 

The state of things under which a w'rit of iiftpiiry is brought 
assumes not only tiiat a cause of action, hnt that the cause of 
action laid hy the plaintiff is prov(‘d. AVliere the aiiionnt 
claimed is such an essi'iitial part of the destTiption of the 
cause of action, as to he a material and traversable statement, 
as for instance the amount of a hill of exelvnngo, no evhleuee 
is required oii tin* writ of impiiry (n) to entitle tin* [ilaintiff to 
recover it. Hut it is otherwise where the <listinct sum elaiim^d 
is not so laid as to he^in issue. If a* plaintiff declared for 
rent nmler a lease, layitig the amount under a and judg- 
ment w'ere sntfered by Vlefanlt ; if the wnt ajipenred in c%'idenei‘ 
to he less than was alleged, the plaint tif would recover only 
the amount proveil to he clue (o). So in an action against a 
carrier for loss of goods, their value and the ex^iensc the 
plaintiff has been ])ut to must be proved (p). Where the 
action was on a (*ontract to purchase property at a eoriniii 
large sum (to wiO, tlie sum of 1 72/., judgment w'cnt hy de- 
fault. The undersheriff ruled that the contract must he 
produced to entitle the plaintiff to more than nominal damages. 

When produced it turned out not to be stamped. He rejected 
it on this account, and there being no otlier evidiyice of the 
amount of loss incurred, ordered a verdict for ncyninal 
damages. The Court ruled that he was wrong in rejecting 


if) De Oaillon v. JjAigU^ 1 B. 
k P. 368. 

ig) Collins v. 7?^^, 1 Enp. ir»7. 
(A) Banhary Union v. Roitinson^ 

Dav. k Afer. 0*2. 

(i) Shepherd v. Chester^ 4 T. R. 
275. 

ij) Caruthere ▼. Oraham, 14 
East, 78. • 

(A) Lane v. MuUinSf 2 Q.B. 254. 


(/) Thellusony.FlefcherflV^u^}. 
316. 

(m) fAins V. Mullin»t 2 Q. B. 
254. 

(}») hanr, v. MtJlinSy M mp. 

(o) Per Lord I>enin.ni, C. J., 2 Q. 
B. 023. 

(p) Livingston v. iMuujUns^ 2 
Dovl. 630, n. 
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the instrument for want of a stamp; but on the other point, 
Pattcson, J., said, “ Kc thought there would be great difficulty 
in saying the undershcriff was wrong” (q). And so, although 
the amount of a bill may be recovered without producing it, 
interest upon it from maturity cannot (r). On the same 
]>rinciple, t bough judgment by default in an action for use 
and occupation admits that defendant occupied a house of 
the plaintiff's, he may show that he did not occupy the 
particular house with which the plaintiff is trying to fix 
him, but the onus of proof is on the defendant (s). So in an 
action for work and labour, defendant may show that all the 
amount charged for was not done at his request (t). And in 
an action for mesne profits, where judgment has gone by 
default, the plaintiff must prove the whole time during which 
the defendant was in possession, and in the absence of such 
proof can only obtain nominal damages (a). 

On the other hand there arc some eases in which the mere 
fact of the wrong done, without any proof of express loss, 
might entitle the plaintiff to substantial damages. The jury, 
in such eases, as for instance on a writ of inquiry in an 
action of libel, may give such damages as they think fit, 
though no evidence is laid before them (y). 
judisMiioiit by 2. Thc^defendant may let judgment go by default, either 
«b'iiiuU. apfK‘araiu‘e, or for want^ of a plea (w). In the 

forineV ease, if the writ has been specially endorsed, the 
[ilaintivf may, on filing««in allidavit of personal service of the 
writ of summons, or judge’s order for leave to proceed, and 
a eojiy of the writ of summons, at once sign final judgment, 
and issue execution at the expiration of eight days from the 
last day for appearance (.r). Where the writ has not been 
specially endorsed, he may, after complying with the above 
forms, tile a detdaration emlorsed with a notiee to plead in 
eight tlays; and in the event of no plea being delivered, judg- 
ment shall he final, if the nature of the claim is such that it 
might have been specially endorsed, and if the amount w’as 
emlorsed upon the writ of summons (?/). Where the defendant 
has iiof pleaded within the projier time judgment may be 
' signed; and by the C’oinimni Law Procedure Act, 18;)2, s. 93, 
in actions where the plaintiff seeks to recover a debt or liqui- 
dated demand in money, jmlgment by default shall be final. 


iq) fiaulunf Tnioii y. iiohiuiiOHt 
Dav. & M. D-J,' l>7. 

v»d J fuff oil V. U’lin/, l,®i Q. B. 
26. 

V. IfoltUhipy 1 ('hit. 

Uoi». n, 

]Vinutm 4 t V. 2 IVwl. 

204 . 


ff'C V. 0 Dowl. 903, 
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Judgment on Demurrer^ 




Tn cases which do not come within tliis deseri]ition, the 
plaintitf will be ilriven to the alternative of a reference to the 
master, or a writ of inquiry as stated above. 

M'here judgment goes by default, and there are several 
eoiints, on some of which a writ of inquiry would be necessary, 
and not on others, the plaintiff may have final judgment on 
such as do not require a writ, by entering a nollr pronctjiiii, or 
remittitur dunina as to tlie others. But such a course pre- 
cludes another suit for the same causes of action Where, 
liowever, a declaration contains some counts on wliieh a writ 
of inqtiiry is necessary, and a payment has been made gene- 
rally upon the whole, a remittitur damua cannot he entered 
upon those counts, because damages have been received upon 
them; nor can a nolle pn^sequl be entere<l without the c(»n- 
sent of the defendant. The plaintid' must ji‘xecute the writ 
of inquiry («). • 

It is no ground of error that the <-ourt, on judgment going 
by default, first awarded a writ of inquiry, and aftiTwards 
asscsse<l dainag(‘s themselves. The inquiry is not a neeessary 
step, hilt only a means of satisfying the cou«eieiiee of the 
I'oiirt (h). 

Where the defendant lets judgment go by d(‘fimlt ns to part 
of the declaration, anil pleads to the rest, a special vvmre 
issued, and the jury wIr) fry the issue tissess dnmagesHor the 
whole (e). 

WluTc there is a demurnu* to part <d’ a ileelaratiou, and 
a default as to the rest, the piaintitf may either asei ilaiii his 
damages definitely on the part nn.inswen-d, and eontingeiilly 
on that jlemnrred to; or he may wait tilljhe determination 
of the demurrer, and tluMi obtain damages «)u both issues in 
the nifiimer above stated (</). ( )r he may enter a tiolle pros< rjul. 
on the count demurred to, and take his damagirs on the 
other (c). 

A judgment for the plaintiff ujion demurrer is interlo- 
cutory or final, in the same mamier and in the same easi's as 
a judgment by default {/). And the same moik* is to he 
pursneil in assessing <l«a mages. 

Where there, are issues of fuel and law on iniiejiendent 
]»leadings, the piaintitf has in general tlie ojitijui whieh he 
will have tried first (^/). This option, however, may he etm- 
trollejl bv the Court. w!io will excreise their di .eretiem, wlien 
the decision of the law afhets the du’nages or geinTid aspect 
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of the case (A). And by the Common Law Procedure Acf, 
1852, s. 80, where either party has pleaded and demurred to 
the same matter, it is in the discretion of the Court to order 
which issue of law or fact shall be disposed of first. Disposed 
oft relates to the trihuual in which the issue is first raised. 
The (>uurt have no power to defer tlie trial of the issue in fact 
till ther demurrer is taken to a* (’ourt of Error (/). 

When the plaintiff is allowed to exercise his option, he 
may either assess damages contingently on the demurrer, at 
the trial of the issue of fact (;); or if he has already had 
judgment on the demurrer in his favour, may summon a jury 
tarn ad triandum quam ad inquirendum (k). 

If there is an issue of fact as to one part of the cause of 
action and a demurrer as to the other, which is decided in 
favour of the plaintiff, if he is content to take damages only 
on the judgment on the tiemurrer, he may execute^a writ of 
inquiry upon it, and enter a nolle prosequi upon the issues at 
any time up to final judgment (/). But he cannot do this if 
there is any issue still undisposed of which, if found against 
him, would destroy the whole cause of action (m). 

Where there are several issues upon the re^rd, and a 
finding for the defendant upon one which goes to the merits 
.of the wh()le action, it is unnecessary *for the jury to assess 
damag'.'S upon the others (n). • 

-I. When there are several counts on the same cause of 
action,* and only one eahse of action is proved, the plaintiff is 
entitled to a verdict oh one count only, and to have his cost^ 
taxed on that count only (o). And, accordingly, where a 
declaration for noii'repair against a t<‘nant contained two 
counts, one founded on an express agreement to repair, and 
the other founded on an implied promise to use in a tenant- 
like manner, founded on his oeeupation, it was held that he 
could not recover on both counts unless he could prove a 
second contract in fact, relating to another and different mes- 
suage (/»). And a new trial was ordered. And so where 
general .damages were given upon two counts frameil upon the 
wilinr warranty. Pntteson, J., said, “The new' rules allow of 


{h) Durddt V. Colmau^ i:> Ka.-t, 
27 . 

LnmUy v. O’ye, 2 K. & B. 

2UJ. 

(J) Thompson v. /’rmTu/, 2 B. 
k Ad. 96 S. 

Sccitrrffojyw ifulr>>fPr»us~ 
itvVii, a At. A (J.'y.'ra. 

{h Flemnuf v. Lantfton^ 1 Sira. 
fia2 ; 1 W. Sivund. lOP. 

(m) l>irlcrv, Adam*^ 2 B. A P. 
163. Kvon in such a caiie,howL'ver.hc 


iu.Hy cniur a nolle prostqui as to the 
other isniu‘ 8 — except as to the costa 
of tiio demurrer. These he will 
rcain, but of course no damages. 
Williams v. Tiwes, P Jur. 809 . 

( m ) Orryory x^Duke of Bruns- 
icick, 3 C. B. 43f 
(o) B'afxf V. Bellf 1 G. & M. 
S48. 

{p) Ilolford V. Duni^tit^ 7 M. & 
W. 348. 
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only one count upon one subject-matter of complaint ; by 
which, in cases of contract, 1 unclerstaiul, not merely the 
breach of contract, but the contract itself, as the foundation 
and part of the matter of coinjdaint, and, if necessary, there 
may be an amendment*’ (7). But where the making of a contract 
entails one liability, and its performance another, two counts 
may be joined on the express and implied agreement, and 
damagi^s allowed on botli; as, for instance, for dismissal with- 
out a month’s warning, and for wages for the period actually 
served ; because the implied contract for wages pro rata 
arose, not from the original agreement between the parties, 
but from the performance of it(r). In one case, two counts 
were allowed for breach of contract in using a vessel for an 
illegal purpose, whereby she was seized, and for detaining her 
beyond the time for which she was hired. Tindal, (\.]., said, 
The tif^t count is*for a malf<‘nsaiiee; the second is founded 
u|)on the express eontraet between the parties. If we were 
not to allow the plaint iff to set up the collateral contract 
implied by law contained in the first count, we miglit pro- 
bably deprive him of his principal ground of einnplaint ” (s). 
Ill a latcAase, however. l’att<*soii, ,1., saiil that this ease was 
rather at variance with Holford v. Ihinnettt and that he 
should have thought* that one of the eoniits on^it to lm\ge 
been struck out (()• 

AA’here there are different counts, upon one of which alone 
damages can be obtained, and thert^ is n general verdict for 
the plaintiff, the Court will compel him in the term after trial 
to elect on which he will enter up verdict (u). Ami where 
there are two counts, ami defendant lets judgment go hy 
default upon one, on which the plaintiff may reirover all he is 
entitled to, if plaintiff chooses to go to trial, damages will he 
assessed on the count 011 which judgment went by default, 
and be will have to bear all the costs of trial that have been 
unnecessarily incurred (r). 

0. Where there are several causes of action in the same 
deduratioii against the same defendant, and there*is,a general 
verdict for the plaintiff, damages may be assj^^ssed swemlly 
upon each eoiuit (ir). And this is the safer course; for when 
damages are entirely assessed, it shall he iiitemkVl for all that 
for which the plaintiff complains (r). And therefore, if any 
one of the alleged causes of action are insufficient, a centre ae 


(7) Deere Y,Jretf, 4 Q. B. 379, 
384. • 

(r) Hartley v. Harman, 11 A. 
k K. 798 ; /M. & W. 3.')2. 

BUaden r, Jlipallo, 3 M. & 
G. 116. • 

{!) 4 Q. B. 385, mf qn. ! 


{u) Jj€€ V. Muggridge, 5 Taunt. 
30 ; TayhfT v. Neajield, 4 E. A B. 
402. 

ir) Compere v. Hieks, 7 T. R. 
727. 

iir) 1 B4 i] 1. Abr. 570. 

10 Bep, 1:50, a. 
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novo will he awardedf^). And fur this purpose, several 
breaches of the same agreeineut {^), or of the same cove- 
nant («), are considered as several counts. And the same 
a]>p(‘ars to he the case, wJiere a distinct issue is taken upon 
one part of a count, which might have heen rejected as sur- 
plusage, and which is found for the plaintiff (/>). 

Onllie other hand, if the same count contains two demands 
or coinplaiiiis, for one of which the action lies, and not for 
tJie other, all the damages shall he referred to the good cause 
of action, although it would be otherwise if they were in 
Mparate count!i(c). It may he asked, however, whether the 
residt would he the same, if it appeared that the jury had, iii 
fa(‘t, given daiiuiges on a had canse of action ? An action of 
trespass was hronght against a surveyor for cutting tlic plain- 
tilFs trees, which overliiiiig the highway. Detendant pleaded 
ail order by the jnstiires under tlie Highway Act, ai^iorising 
him to do so. The order was had as to part of the trees, and 
therefore formed no justification. As to jiart it was good. 
The jury found a geiierul verdict for the plaintift* ns to the 
injury to nil the trees, uiuler the direction of the hnlge, who 
told them tliat the order was entirely had. A new trial was 
directed, that the jury might iinjuire whether the defendant 
cut down idorc trees than the good pari of the order would 
justify,. and to assess dumages aeeurdii'.gly (d). Though uot 
directly in jioint, the priuci[)le of this case seems to hear 
strongly upon the (|uestihii suggested. And so where a single 
count in trover charged the conversion of goods, cliattels, and 
Jijetures, to wit, and a general judgment for the plaintiff*, 
a motion was made to set aside the verdict on the ground 
that trover did not lie for fixtures. Parke, B., said, that if 
it were clear that this declaration contained two distinct 
causes of action, for one of which trover could not be main- 
tained, them as general damages had been assessed upon the 
whole declnratiou, there must he either an arrest of judgment, 
«ir venire de novo; it was uuuecessary to determine which. 
.\iid he j^aUl the case was distinguishable from that of an 
action .for words, some of which are not actionable; for there 
the Court woufd presume that the nou-aetionahle words were 
not intended to constitute the cause of action, but were used 


{i/)‘Chadtpit'l:v, TVrurfr, 6 Bing. 
N. 0. 1 ; Lfacfi v. Tltotnaf, 2 Al. 
k W. 427. Fonuorly tbo nilc usoil 
to Ihj to arrest judgment intoto; 
(iranl v. Jihobotftam, Cro. Eliz. 
SUr» ; StaifHroyde v. LocQclr, Cn>. 
Jao. ll.S ; 5 Kop. 1U8 b. ; J/idf v. 
Si'hojield,ri T. K. fiill ; iSU'ldnntH'e v. 

tS M. \ ^?. y ; but the prar* 
tiee is uow settleil as stated ahove. 


U) Leach v. Thomas^ uhi sup, 
pi) ISicklemore v. ThUtletoUf uhi 
sup. 

{b) Chadwick Y,Jbwrerf uhi Mup, 
(I?) Lairrie v. I^hall, 8 B. & 
C. 70 ; Campbell t. Xcitm, 3 B. & 
A. 302 ; SExch. 52. 

nO Jenny v. liriwlt 6 Q. B. 
323. • 
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wprely as matter of agrgrnvation or explanation. The Court 
held, however, that fixtures did not necessarily mean things 
affixed to the freehold, and therefore the object ion fell to tlie 
ground in that instance (e). The language of the learned 
llaron seems as strong as possible upon the point. 

Where the action is for defamatit»n, the following distinc- in ncticuH foi 
tion is taken: — that if an action is brought for speaking words 
all at one time, that is, all in one count, and tliere is a verdict, 
though some t>f tin* words will not maintain the action, yet if 
any of the words will, the damages maybe given entirely; 
for it shall he intend(‘d that the ilaniages wen* given for the 
words whieli are actionable, and that the otln‘rs were inserted 
only for aggravation, lint if llie action be brought for sc*veral 
wonls spoken at several times, and the action will not lie for 
the words spoken at one time, hut w’ill lie for the words 
spoken %jt another, and a verdict he found for all the words, 
and entire damagt's given, it is not good (/). In an early 
case the first branch of ibis rule was put on the common- 
sense ground, that if judgment nn|st be arrested, a man by 
8])eiiking words not actionable and W'ords uetioimble together 
would secflrc himself from action, lH*<*anse he must be fiaind 
guilty of the whole or iioiief//). The latter jmrt of the rule, 
so far as it conflicts with that laid down in Lownex, IhirhaH, 
cited above, probably* proeee< Is on tfie ground, tlial when 
words appear to have, been spok<*n on different oec*nsions, the 
('ourt would treat them ns different^ counts. If, then, one 
turned out to be bad, of course general damag<*s nssesst*d on 
nil would be bad also. Aecfirdingly, in one ease, wliere 
statements of different libels were each prefaced with “ after- 
wards to wit, on” &e., eaeli stnlement was hehl to be a different 
count. Lord Abinger, 11., said, “You may jiiit into one 
count for libel or slander all words spoken or written at one 
time; but 1 am not aware that you may put into one count 
matters publislicd at different times. Here each particular count 
presents a difterciit story ”(/*), The difficulty would arise, 
where words really spfikeii at dilferent times, hut appearing 
to he spoken at the same time, were unite**] ii^ one cuitiit.* 

Where, however, the words laid were such ns the jury never 
could have considered libellous, or taken into consideration in 
assessing damages, even tlteir being spoken at different times 
might possibly make no difterence (i). 


(e) Sheen ▼. likkie, 5 M. k W. 
175, 181. 

(/) 2 Wmft. Saimd. 171, d ; Boh 
V. Boh, 1 Lev. 134 ; Brooke v. 
Clarke, Cro. Eliz. 328 ; Penson v. 
C^todey, Uro. Car. 327 ; GriJiUia v. 
/.eiTM, 8 Q. B. 841 ; Alfred v. 
FarUw, 8 Q. B. 853. 


{g) Lloyd v. Morrh, Willcs, 
443. 

(4) Uughu V. Beet, 4 M. & W. 
204, 206. 

(i) 1 Boll. Abr. 677 ; BridyeM v. 
IJorn^r, Garth. 230 ; NicluAU v. 
Rcev^ 1 Preem. 83. 
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Misjoinder of CoiPnts, 

In detinue, damages ought to be assessed as to each chattel 
separately, that a satisfaction -may be had in yalue for each 
parcel in case they be not all delivered (j). And if the jury 
do not assess daniagcsi the Court cannot exercise its jurisdic- 
tion under 17 & 18 Viet. c. 125, s. 78, to order a delivery to 
the plaintiff in specie (Ar); nor can the defect be remedied by 
a writ of inquiry, but there must be a venire de novo (1). 
rniMpec'tivo I examined in the early part of this work (m) the cases in 

doiniHf. H. which damages might be given in respect of matter subse- 

quent to action brought. It is only necessary to say here,, 
that where it is jiositively and expressly alleged in the decla- 
ration, that the plaintiff has sustained damages from the cause 
subsequent to the commencement of the action, or previous to 
the plnintid** s having any right of action, and the jury give 
entire damages, judgment will be arrested; but where the 
ciu.se of action is properly laid, and the«other matter either 
comes under a scilicet, or is void, insensibl6, or impossible, 
and tjierefore it cannot be intended that the jury ever had it 
under their consideration, the plaintiff will be entitled to his 
judgment (n). ** 

MiHjoin.icroi (). M'hcre there is a misjoinder of several counts, which are 
in themselves good, and general damages are given, judgment 
\yill he arrested. And it is the same wln^rc one count consists 
of sevcjcal causes of action, which ought not to have been 
united. In such a case n venire de novo cannot be awarded, 
beeause'it is only admis^dilc where the jury must find differ- 
ently, in order to make the record consistent. But in this 
ease, the jury were bound to assess damages on every part of 
the derlaratioii (o). But if there be a misjoinder of counts, 
and verdict for the plaintiff on the counts jiroperly joined, 
and for the defendant on the others, this would be no ground 
for arresting the judgment ( />). And so the defect would be 
cured, if the jury were directed to find for the defendant on 
the count w rongly joined, or if a nolle prosequi were entered 
upon that count (//). 

wiuMothojiction II. 1 . ,M^icrc an actioii is brought against scvcral, aiid the 
plaiutiff has a verdict against all, if the action is on a contract, 
it must of couVsc bc for the amount of the single liability 
which rests rtpoii all. And even where the action is for a 
tort, the jury must assess damages^ generally against all, and 
that 'whether they unite or sever in the pleas and issues (r). 

{J\ PaKfey v. HoUy, 2 \V. Bl. (n) 2 W. Saund. 171 c. 
t'63. (o) C*rmer\.SheWf'dyi.k\f.S50; 

{I') Chifton V. CatTinyUm, 15 0. KitcJiemuan v. iSivc*/, S Exch. 49. 

B. 7o0. ( KiyhtUy v. Birchy 2 M. k 

d) 10 Kej>. 119, h. Ifet'biH v, S. r»;lo. 
lV<f/rr.-c, I tSalk. 205. (t/) Kcr/teninftn y. Sl-ee/^ uhi auj), 

p«) .lii/f, |>. 32. yr) Cuvlc v. Jtnncv, Hob. 6b; 



Assessing Damages againsi Several Defendants, ^^9 

And in such a case, the measure of dainaj^ is the gross 
amount of injury which the plaintiff has received from all, 

** although one of them de facto does more and greater wrong 
than the others, since all coming to do an unlawful act and of 
one party, the act of one is the act of all of the same party 
being present ” (s). A doubt has, however, been expressed 
lately as to this latter doctrine. An action was brought 
against the sheriff and one of his officers jointly, and large 
damages given. The Court held that the damages were not 
excessive against the sheriff, hut that they wonld he against 
his officer only for the doctrine above mentioned. “It has 
been said,’* they observed, “ that in an action of tort against 
several defendants wlio have taken different parts in the 
transaction, the rnensiire of damages ought to be the sum which 
ought to he awarded against tlie most guilty of the defendants. 

Wc wish to afford an opportiinitv for discussing whethiir 
there he siieli a doctrine, and how far it applies to tlie present 
cause "(t). And it is ijuite settled that in no* case eiyi the 
malignant motive of oiur party be made a ground of damage 
against the other party, who was altogether free from sik.'Ii 
iinpr<»per motive. In such ease the plaintiff ought to select the 
party against whom he means to get nggravat(‘d damages (n). 

It is laid down iif some old authorities, that *in .trespaj^s ikvi- 

Against hvo, if the jury find one guilty at one time, i\^id the " 
other at another, there several daniagi^s may be taxed; but 
if the plaintiff liiniself <*onresses, that they commirted the 
trespasses severally, there the writ sliMl abate; and so there 
is a difference betw<'eii finding by venlict, and confession of 
the party (e). And so where one is found guilty of one part, 
and one of anotlior (^r); or one of part and another of the 
whole (j:). And where entire damages were found in such a 
<'nse against all, judgment was reversed (y). It seems, how- 
ever, that this is not considered to be law now. Torts being 
in their nature several, the jury may find any one guilty, ami 
acipiit the rest; but if tlicy find several guilty, they can only 
convict them of that wliieh is e]iargc*d against Uie^n, viz.., a 
joint offence. Accordingly where several persons wew* sikmI 
jointly for assault aud false imprisonment, two having taken* 

HeydoiCscnse^ 11 Rep. 5, b ; CMnc (?*) Clarlc ▼. Newmm^ 1 Kxch. 

Y. Uuminerittonty Cro. Jac. 118 ; l.'ll, 140. »Se« lYrig/U v. Court, 

Onslow Y. Orchard, Sira. 422 ; 2 <1. & P. 232. 

Lnu'fidd V. Banertiff, Stra. 910; (r) 11 IU*p. 6, b. 

Hiji Y. GoodchUd, r» Burr. 2790. («?) Player v. iram, Cro. Car. 

(«) 11 Kep. 6, b ; Brown v. 54. 

Allen, 4 Esp. 158 ; Eliot v. Allen, (r) Auden y. WiUward, Cro, 

1 C. B. 18 ; Clark v. Newnam, 1 Kliz. 800 ; Whiiwdl- v. iShort, 

Kxch. 13JI. Styl. 5. 

p) Greyory v. OAtercll, 22 L. J. iy) Ibid, 

Q. B. 217. 
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the plaintiff into custody, and delivered him over to the third 
by whom he was detained, it was ruled that the attention of 
the jury must either he confined to what took place at the 
place of* detention, or there must be a verdict in favour of the 
third (Icfeudniit. And for this reason, because the damages 
being joint ngfliiist all, the latter defendant would be liable to 
pay for an act, with the commission of which he had nothing 
to do [s). And so when the action was against three, for 
entering a dwelling-lionso and seizing goods, and the evidence 
proved that two of the defendants seized the goods, and one 
entered the house, but no joint trt^spass was established. 
Oesswell, J., compelled the plaintiirs counsel to elect on 
which trespass he would go to the jury. As soon as the 
plaintiff has proved a di.stiiict trespass committed by one of 
several defendants, and by him alone, and then tenders evi- 
(fenee of a different trespass, he is liable to be called on to 
make his election (a). 

2. *VVlierc some plead to the whole action, and others pay 
money into C'onrt, if the jury find all guilty, and that the 
sum [laid is enough as to all, they must aecpiit the party 
pleading payment, and find against the other parties with 
nominal (laniages. But they cannot find that the sum is 
qnotigh as to the party paying it, and further damages against 
the others. In such if case, if the tovt w as actually a joint 
one, they must find against all for the surplus Icfl unsatisfied 
aft(‘r the payment into Court (h), 

M'here damages arc assessed severally instead of jointly, 
judgment will he reversed (e); hut the plaintiff may cure it 
by taking judgment de mefioribus damnis against one, and 
entering up n nolU jarosequi against the others, and this 
whether they have joined or severed in ])leadiiig (ci). And 
this does not operate as a release, which would enure to the 
discharge of all (e). Or he may have judgment for the greater 
damages against all, either with or without entering a remittitur 
ns to the lesser, for taking the greater damages operates as a 
refnittituf o4’ the less (/). 

3. Where jpdgmeiit by default has gone against all, the 
plaintiff should have damages assessed by a .single writ of 
inquiry, if uc*cessary. Where a plaintiff executed several w rits 
of inquiry in such a case, and several damages were given 


(s) A a ton v. A lerandfr, 3 Campb. 
85 ; /»W/ V. lioihjetts, 2 C. i P. 
482. 

Howard v. Xfuion^ 2 M. k 
509 ; and eoo Barnard v. 
ifiMttling, 1 N. R. 245. 

^6) Ptr Pattesun, J., H v. 
YIod/coI/, b C. & P. 852. 

(f) Onthw ▼. Orchard^ iStra. 


422 ; Hill V. Goodchild, 5 Burr. 
2790. 

(c/) y. Bishop, Cro. Gar. 

243 ; Rodney v. Strode, Garth. 19. 

(r) Cro. Car. 243 ; Cocke v. Jen- 
ner, Ilob. 06. 

{/) Jtthns y. Hodeworth, Gro. 
Car. 192 ; Sabite y. Lang, 1 WRs. 
30. 
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against each, it was held that it' he had entered up tiiiid jiidg- 
ifieut upon these iiiterlmriiturv judgments it would have heeu 
erroneous. But upon payment of costs the pluintiil' was 
allowed to set aside his own prf»eeedings (<;). 

The effect of a judgnxmt by default, suffered by one only 
ot* several defendants, differs according as the action is in 
contract or for a tort. In the fornuT case, if the writ has 
heen specially endorsed, the plaintiff may issue eveeution 
against the defendant who has not appeared, tn which ease 
he shall be taken to ha\e abuniloned his motion against the 
other defendants. Or !• may declare against those who have 
appeared, suggesting the judgineiit by default, which shall 
then have the same (>perati<»n as before the act (//). 'riic 
latter course woulil be a ^ery dangerous one, unless succc*ss 
against the defendants >Yho have appeared is certain, since if 
he should fail again.^ tliein in eonseipience of n defemet^ whielj 
goes to the grouml of the action, he could not have jndgiiicnt 
against the {lurty who had nnule default (?) ; ami he could 
not remedy it iiy entering a n(///c proaetjui against thost* who 
appeared (j). Wliere, liowexer, the plea of (hose who a[)penr 
is a matter of nu re [lersonal discharge, as bankriip(e\, in- 
solvency, n?' (A;); or even where such a plea 
is joined with one vvhieli goes to t!ic*l)ase of the*aetion (l)^ 
the plaintiff may entei a ^iulfc prosequi against th^ party 
pleading, and still retain his remedy against the other. But 
iiifanev is not such a fdea of merely jitrsonal ilisehargi^ us will 
allow' of a nolle pro.'tctiui being enleref!, since it proves that 
there never was a binding eontraet imule by all the parties, 
not that it has ceased to hind one of them (m). The pro|)er 
course in such n case is to discontinue tiud sue the adult 
alone (n). 

M’here tlu* action against several is in tort, and some let 
judgment go hy default, and others plead, a special venire is 
awarded, tarn ad triandum quani ad inquirendum, ami the 
jury who try the issue shall asses damages against both (?>). 
And if upon the trial those who liave pleaded , should he 
acfjuitted, damages may still he assessed against lAosg who 
have let judgment go by default (p). But it w*biild he other- 
W'isc if the plea of those who npjtear, not only operates 
as a defence to themselves, but shows that the plaintiff liad 

• 

(y) MitchtU V. MUbank, 6 T. R. {ni) Chandler v. Parkers, 3 linp. 
199. 70 ; Jaffray v. Prehain^ !i Blp. 47. 

(^) C. L. P. Act, 1852, 8. 33. (?i) Jiuryeas v. MerrUt, 4 Taunt. 

(i) Porter v. Harris, 1 Lev, 63 ; 46S. 

HouUer v. Portly 1 Sid. 70. {o) 11 Rep. 6, a. 

{j) 1 W. Saund. 207, a. ip) Jones v. Ilan'U, Stra. 1108 ; 

Ck) V. hufham, I Wils. 80. Creasy v. Webb, Stra. 1222. 

<0 Afu?‘at*ia v. Hunter, *2 M. A 
S. 444. 
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no cause of action against either, as that the goods taken were 
a gift from the plaintiff to the defendant, or a lawful distress 
for rent, or that the plaintiff had released one of the joint- 
trespassers (^). It seems, however, that the plaintiff may, at 
his option, take judgment against those who make default, 
and enter a nolle prosequi against the others (r). 

When there are several defendants, and judgment has gone 
by default as to one or more, and tlie others plead, the plaintiff 
cannot l)c nonsuited as to those who appear, whether the 
action be on a contract ($), or for a tort (t). Lord Mansfield said, . 
** Here was a judgment obtaiiu'd hytHie plaintiff against one 
of the defendants already. How then can the plaintiff be out 
of court as t() him ? But if he is nonsuited in this action he 
will be out of court ns against both defendants ” (w). And so 
it is laid down that where defendants sever in pleading, and 
tlie jdnintiff is nonsuit against one, this is a complete dis- 
charge* to the others (r). 

4. Where, inunctions of tort against several, they plead 
sev<‘rally, and several venire facias are awarded, the iiupiest 
which first passed shall assess damages for all, and the second 
inquest shall not assess damages, but he shall be contributory 
to the damage's nssesscjil by the first, notwithstanding he is 
iiota party to it (ar). The word “contributory,” as used by 
Lord i'vkc in this passage, of course means only “ subject” to 
the judgment, for there can be no contribution for damages 
among Virong-doers (.r).' 

5. Where there has* been a demurrer by one defendant, and 
an issue in fact by the other, the jury who try the issue in 
fact must also assess damages contingently upon the tleinurrer.- 
And if they return an absolute verdict against both defendants, 
it will he set aside with costs for irregularity, and a new trial 
granted (y)- 

(». M'hcn all the defendants appear at the same time, to 
try the same issues, if the plaintid* has a verdict against all, 
no diHicidty arises. NVhere in an action on a contract he fail.s 
to })rove,his case against one, he will be nonsuited (^). But 
if this failure arises merely from misjoinder, he will be 
■ allowed to amend, either before or at the time of trial, by 


(7) Jlrit/A V. (freinfeildf Stra. 
CIO ; 2 Lil. lUym. 1372, S. 0, ; 
MarUf V. Cro, Jac. 134; 

1 Inst *12:.. b. 

Ifa/M V. liishop^ Cro. Car. 
23!>, 213. 

Wfl/rr T. (htytoH, I Burr. 

368 ; Hunnay r. 3 T. R. 

002. 

[t) IfarrU v. JUUierUu, 2 Cowp. 
483. 


(m) 1 Burr. 3,59; 

(r) Parker v. Lawrence^ Hob. 
70 ; Shvlfii V. £veley, Hob. 1 80 ; 
Smur V. CohiOf 1 Stra. 507, Bull, 
N. P. 20. 

(If) 11 Rep. 6, a. 

(jrl Merrywether v. A’iran, 8 
T. R. 180. 

(vi Thmnpson v. PereiixUy 2 B. 
A: All. 90S. 

• ^ ire<i/f V. A'in7, 12 Bast, 452. 
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leave of the Court or a judge, provided no injustice will be 
done thereby (a). Where, however, the action is for a tort, 
a failure against one is no ground for nonsuit against the 
others (6), unless the gist of the action is a contract. If so, 
the form of it in tort makes no diticreiicf* ns to the right of 
the parties to have a judgment against all (c). 

But although in tort the nlainliif may proceed against auv K‘>rmor i>j.ovoiy 

r i.1 1 • i. ^ -11 i" ii»torU 

ot the wrong-doers separately, a recovery against one will he 
a bar to an action against any other whom he might have 
joined in the same action; for by the judgment the damages 
are converted into ciTt^nty (tl). But the mere pendency of 
an action against one is no answer to an action against 
another (e), whether in contract or on a tort. 

III. We have seen before (/) that no greater damages can Voniicin.rirtiKor 
be given than are alleged in the declaration. If the jury give !lr"clSnio«r.'' 
more it will he errpr, and the judgment will he reverseil {tff 

'I'he plaiiitilf may, however, cure this defect himself before 
judgment, by entering a remittitur of the exi‘(*ss (h). After 
judgment the j»arty ennnot himself make the amendment, hut 
the ('oiirt will, in the exercise of their authority to amend, 
allow him to become their instrument for that purpose; and 
this they will do, even in a suhsecpient term, and after error 
brought on this verv«ae(*ouiit, and joinder tlu'rein ^'). • 

Where, by mistake,«the tlarnageshave been laid at ^oo small 
a sum, and the jury have found a larger amount, the (\)urt 
will not aiiKMid the defect by itterca«ing the damagm laid in 
the declaration to tin* right anionnt ifi'ler verdict, though the 
mistake is palpable on the face of the record ; hut they will 
allow A new trial on payment of costs by pluintiif, and with 
leave to amend the declaration (;). • 

IV. There are various statutes which give double and treble 
damages against a person violating their provisions. For ^ 
instance, treble damages are given for a foreililc entry into the 
lauds of the phiintitf (k), or for extortions liy sheriffs, croroners, 

(tt) 0. L. P, Act, 8. 1^7. V, >)/c«ccr, Yolv. ^5 : J/obfin v. 

(b) Bre.lheHon v. llVx/, 'A B. A Kiinblr^ Hulstr. 4U ; v. 

B. 64 ; /tei V. ShijttoUy 8 A. k K. Morrhon, 2 VV.*m. 1200. • 

903, • (A) Ooi/v. 2 Stra. 1171 ; 

(c) nVa/c V. ICinr/f vbi tsup. ; MHU v. Banncllf ^ B. & 0. 899. 

Puwdl V. Layttnit 2 N. R. 309. (i) Pickwond v. I II. 

(d) Mtyrt4>n*8 case, Cro. Kliz. 30; Bl. 043 ; Caher v. Dansetf^ 4 M. h 

Brown v. BWtow, Cro. Jac. 74; S. 94. For the priucijJe of tln‘,^e 

Cocke T. Jama\ Hob. 00 ; Ltch- ameudjnentH, Hce /-»©#/, tit.^AiueucI- 
mrrt v. Fldcher^ 1 C. & M. 034 ; ment, ch. 19, 

Kimjy. Hoare^ 13 M. A W. .MM. Kj) Tomlinaon v. Blaekamiiht 7 

(e) Henry v. Ootdncy^ 15 M. T. K, 132 ; Tdths ▼. Barron^ 4 JM. 

& W. 494 ; overruling Boyce v. & Or. 844. 

Douglaa^t 1 Campb. 00. {k) 8 Hen. VI. c. 9, 8. 6 ; Dyer, 

(/) inUtf p. 63. 214, a, pi. 45. 

{g) 1 Roll. Abr. 578 ; Pfmirat o 
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and officers of t.liat nature {/), or for an improper im])Oiinding 
of a distress (m), or where a verdict is found for the defendant 
in replevin, where a distress has been taken for poor-rates (n). 
And so double damages arc given for distraining the plaintiff’s 
goods, no rent being duc(o). And treble damages for res- 
cuing a distress ( p). In all these cases the practice is to take 
the .Slim rctunied by the jury, and without any further com- 
munication with them, to double or treble the amount (q). 

V. Having now gone through the practice according to 
which a jury ought to assess damages, it remains to notice 
the manner in w'hich any omission l^them so to do may be 
supplied. 

'Fhe law u[)on this point was laid down in an old case as 
follows: “Where the matter omitted to be inquired by the 
princijial jury is .such as goes to the very point of the issue, 
and upon whicli; if found by the jury,, an attaint will lie 
against them by the party, if they have given a false verdict, 
tlierc such matter cannot be .supplied by a writ of inquiry, 
because thereby fhe plaintiff may lose his action of attaint (r), 
which will not lie upon an inquest of office. But where the 
matters omitted to be inquired by the jury do not go to the 
point in issue, or necessary consequence thereof, but are 
Ihiiigs meiely collateral, as <lainng(‘s hi r(‘[il(‘vin for poor- 
rates, ayil the four usual iiupiiries on#a qnnrc impaUt^ such 
may lie iiupiinMl of by a subsequent writ of inquiry, because 
if the svime had been inquired into by the principal jury, it 
woidd have been, ns tt^ those particulars, no more than an 
iiupiest of office, upon which an nttuiiit does not lie" (s). 

lienee no writ of inquiry can issue where the jury have 
omitted to assess damages in detinue or trespass (^); or 
rd)el(a); or on a bond conditioned for tln^ performnuec of 
covenants within statute tS & !) W. Ill, c. 1 I (c); or in as- 
sumpsit, though the only i.ssue be on a plea of abatement (to). 
Hut in all these a vmire dc novo must be awarded. Xor cau 
an omission to assess damages on the traverse to a return to 
a inandamqs be supplied (.r). Where, liowcvcr, . in such a 


(/) i:t lion. VI. c. 10, .s. 11 ; 
*21' Kliz. c. 4 ; f)n m pntt.tr g otsCf 
Cro. C:o*. 4ItS, 4I><. 

{i,i\ 1 2 rh. & M. V2, .s. 1. 

(n) Hi Kli/.. o. 2. ». ll> ; \ttr- 
man v. />’f man/, 10 274; 

iiw/r, p. 2:10. 

(tt) 2 W. M* so.^s. I. r, s. 

r> ; Magfrrg v. 1 C. 11, 7t7>. 

2 \V. M. sfss. I. 1*. ft. 

4 ; .l/if'/i, Ltl. K:iym. :i42 ; A<nrj.ai 
V. Salk. 20.’>. 

( 7 ^ Atfnnnt/.(,, itrral v. Uatian, 
13 Pri. 47o, ’M'CUII. 2M ; H-ritr 


V. BciFCif 4 B. & C. 154, Bro. Dam. 
pl. 70. 

N«'W ahnlislicd by 0 (leo. IV. 
c. r»o, s. tin. 

lit rfifrf V. ira.V.’ x, Carth. 362. 
{t) 10 Ro". 110. 

CUmatt v. B. k B. 

207. 

{v) Hard ! V. 5 T. R. 540, 
(•>:i.;. 

f.’trhorit v. J.c HuMfre, 2 
W’il«. 3i»7. 

(.c» Kpnasfnn v. Mai/or of 
Shreir.dtnrp, 2 .''tm. lO.'l. 



may supply an Qmiuion by the Phncipal Jiny, 

case as that last mentioned, the jury had omitted to give 
nominal damages, but the omission to mentinn tliem to the 
jury, and to cuter them as part of the associate's minutes, was 
accidental, the judge having intended so to direct them, it was 
held that the judge was justified in ordering U. damages to be 
entered on the postea (y). 

Where damages are not the only thing to be recovered, as 
in actions of debt, or for an anmiity, an omission or defect in 
their assessment may be remedied by a release {z), which may 
be entered at any time before judgment (a). Hut if the jury 
do not assess damages,-^'here dauiages alone arc recoverable, 
the defect cannot be aided by a release (li). 

On the other hand, where the plaintiff has had a verdict, 
and damages assessed upon an immaterial issue, upon which 
judgment would he arrested, or even where judgment has 
gone for tlie defendant, still, if enough a)ipears upon the 
pleadings to entitle the plaintiff to judgment by confession, *a 
writ of incpiiry may issue to assess new damages (c). And 
the ])lain(iif, even without leave of the (’ourt, may exeeulc a 
writ of iiujuiry to assess damages, wliere the eirnnnstaiiees 
of the ease have entitled him to enter up judgment non obstante 
veredicto (d). Soon a demurrer to the evidenee, the jury may 
iinpnre conditioindly, of tlie damages, or a writ* of impiiry 
may issue (c); or in aij aetion of doW(;r twde nihil habet {/). 
In replevin, wliere tlie plaintiff is nonMiited or has**verdiet 
against him, tlie defendant eannof liHve judgment uiidiT 17 
(’ar. 11. e. 7, for tlie arrear of rent, •r.the value of the dis- 
tress, unless the jury eiiipaiimlleil to try tlie issue shall have 
iiKpiired into tlie niiiouiit (;/). Hut in every other case of 
replevin, the omission of the jury to find damages for the 
defendant, wlietlier under statutes 7 11. VIII. c. d, and 21 
II. VI 11. c. 10, or under l.'l Hliz. c. 2, s. I*), may he 
remedied hy a writ of inquiry (A). Of course where an act, 
authorising a distress for local purposes, givi*s the avowant no 
damages in case of success, no iiupiiry is required, or can take 
place (»■)• 

Where the plaintiff has a verdict in detinue, tlie iifrv should 


{ij) Rcff. V. FitU, 1 Q. h. 

(t) 11 Rep. fi6, a. 

(a) 2 Hull. 

{h) Com. Pig. Dam. E. S. 

{c) jMcy V. Cro. Kilz. 

214 ; Jones v. B'Mlinncr^ 

370 ; Broome v. Jticr^ 2 Stra. 

(c/> Bhepherd V. Jiollsj 2 Puwl. 
453. 

(c) Barrose v. Narhott, Cro. Cur. 
102 ; Btir James Harberf's 
Skinn. 505. 


if) Say. Dam. 1*20. 

(//) Sw tnitCy p. 22!*. 

rourf V. IlVr/’.f, .0 AIo*!. 77 ; //* /*- 

Urt V. ]Vafrt'St 3*i2 ; Jhv'tU 

V. Mars/ndf^ 3 WIIh. H2 ; Vtf hit- 
fin- V. favrtih 2 Sira. 1021 ; ami 
BCf: Wrlf/fit V. Letch, 0 Dowl. Ir3. 

(I) <jlofiitH.d V. Il’oo/, 0 jM. & S. 
12S. 


OoutcMion. 


PiMiMII’lVr t 
oviUum'o. 

Hoploviii. 


Dutiiiiic. 



Ommion to Arnss Damage in Detinue. 

assess the value of each article separately fj), and if they do 
not, a writ of inquiry cannot supply the defect (h). But it 
would appear that the rule may be otherwise where there is a 
judgment by default* The latter point arose in a recent case. 
In an action of detinue, judgment had gone by default. The 
plaintiff sued out a writ of inquiry, and the jury taxed 
damages for the detention,* but not the value of the goods. 
Final judgment was issued for a restitution of the goods, or 
their value (not stating any), and for damages and costs. On 
error it was held, first, ^thiCt the judgment, though imperfect, 
was still final, and consequently a remittitur could not be* 
entered. Secondly, that though probably the Court below 
might have awarded a fresh writ of inquiry, the (>ourt of 
Error could not do so, as they had no authority to amend the 
judgment Against the plaintiff in error in favour of the de- 
fendant in error ( 0* Thirdly, that the Court of Error could 
hot divide the judgment, so as to allow the plaintiff below 
to take out execution for his damages and costs alone. Con- 
sequently judgment was reversed (m). 


0‘) Pawley V, Holbj^ 2 W. Bl. 

ms, 

ik) 10 Rep. 119, b ; IferbcH v. 
Walei'Ht 1 Siitk. 205. 

(1) But HOW courts of er^or have 
in all (ia.s<‘8 ]H>wcr to give Nuch 
judgment^ ami awai'd such process, 


ns the Court from which error is 
brought (mght to have done, with- 
out regard to the juirty alleging 
error, CoMnion Law Procedure Art, 
1852, s. 157. 

{m) Phillijis V. Jones^ 15 Q. B. 
869. 
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CHAPTER XIX. 


POWERS OP THE COURT OR JODOE IN KEOARD TO DAMAOKS. 


1. to Beain, 

2. Dirfctinff the Jury. 

3. Amending the Pontea. 


4. Incrmsing or Abridging 
Diimageii. 

5. Xew Trifd. 


The Inst subject we have to consider is the part which 
may be taken by the Court or a judge in respect to ilii- 
mages; their duties and their powers. It will be found that 
very important functions of this sort may be exercised, 
botli during and after trial. 

1. A matter of very considerable importance to t|^e plaintiff muhi toiw^jin. 
in many cases, is the ^ight to begin. Many of the princi)de^» 

upon this point arc quite unconnected with thi: topit<H dis- 
cussed in this treatise. There is oiie^ however, direetjy n*le- 
vant, vir.., the rule, that no matter on whom the prhof of the 
issue may be thrown by the pleadings, the plaintiff must 
begin whenever he ])roceeds for unascertained damages («). 

When, however, the affirmative issue rest^j in other respects 
upon the defendant, if the plaintiff’s counsel will not undertaken 
to offer proof of substantial damages, the right to comnn*nce 
then passes to the defendant (6). But, even where the judge 
has ruled wrongly upon this point, a new trial will not bo 
granted, unless manifest injury has been done to the party 
against whom he decided (c). 

2. Another imperative duty resting upon the judgoat Nisi Dircctiuj?*!'® 
Prius is to direct the jury ns to any rule of law by whicirtlie) 

ought to be governed in their assessment of damages. Any 
omission, mistake, or indefiniteness in this respect, in con- 
sequence of which the jury have gone astray, will be ,set 
right by a new trial ((f), and this whetlier the point has been 
taken at the time of trial by counsel or not («). 


(a) Mercer v. WhaUf 5 Q. B. 
447; Edge v. lliUa/rg^ 3 G. Ac K. 

(&) Chajman v. RawBon, 8 Q. 
B. 673. * 

(e) Edwarde v. Moitkemt 4 D. 


Ac L. 721 ; Brand ford v. Freeman^ 
5 Exch. 734. 

(d) Blake V. Midland Bailwag 
Co,, 18 Q. B. 93 ; HadUy v. 
Baxendale, 9 Exch. 341. 

<«) ^nigkt V. Egerton, 7 Exch. 4 07. 

z 
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Amending the Poktea, 

3. It sometimes becomes most important to procure an 
amendment of the postea; as, for instance, where the officer 
of the court had entered nominal damages by mistake, where 
substantial had been given (/), or where the declaration laid 
the damages at 100/., and in the Nisi Frius record they 
were stated to be IOO 5 . {< 7 ), or where the jury have not 
assessed the value of the articles separately in detinue (4), or 
where general damages have been assessed upon a decla- 
ration in which some counts are bad(i). The rule upon 
this latter point has been laid down as follows. “ If there is 
only evidence at the trial upon such of the counts as were 
good and consistent, a general verdict might be altered from 
the notes of the judge, and entered only on those counts. But 
if there is any evidence which applies to the other bad or incon- 
sistent counts (as, for instance, in an action for words, where 
some actionable words are laid, and son >2 not actionable, and 
evidence given of both sets of words, and a general verdict) ; 
there the postea cannot be amended, because it would be im- 
possible for the judge to say on which of the counts the jury 
iiad found the damages, or how they had apportioned them. 
In such a case the only remedy is by awarding a nenire de 

Former\y it seems that the prnctich was to apply to the 
Couri'in which the record w'as, to make the reciuired amend- 
ment (I:). The modern practice, however, has long estab- 
lished that the prop^‘r course is to apply to the judge who 
tried the cause, in order that he may amend such entry by 
making it conformable with what took place at the trial (/). 
And his deterinin^tion cannot ho reviewed, because the Court 
lias no power to compel a prbduction of his notes (m). And 


(/) Newcomh v. Orteny 2 Stnu 

11117. 

<//) S Kcp. 157, a, 

(A) ikindford v, Afrork, 10 M. 

k W. 

(f) JSdUaiofa v. IfnpkinSy 1 Dongl. 
377. • 

ij) Pei' Duller, J., uhi sup. In 
WiUiams v.'Iireedimy 1 11. k V, 
320, it was Leld, that where da- 
mages were assessed f^neratly on 
several counts, one of which w.ad 
Ivnl, the iH>8ti*a might be amended 
fn^m the judge's notes, even though 
evidence appliiwble to the Imd counts 
had been given, if it api>ear«x!, in 
fact, tliat the jury had oalcnlatcd 
damages on evidence only applicable 
to the good counts. Boi decs- 
fiion mast be oonaidererl as over- 
ruled, Speneer v, OoUr^ 1 H. TjH, 73 ; 


JCmpson V, GrijKny 11 A. & £.186; 
Ref/. T. V'lmcr, 12 A. & £. 831. 

{k’) t'iiot V. Skffppt Oro. Car. 
216 ; Jfuhlrif v. Smith, Barnes, 
4411 ; Maf/o v. Archer, 1 Stra. 613 ; 
Netocmib v. (treen, 2 Stnu 1107 ; 
A/»e»eer v. Gofer, uhi sup, ; Ed^ 
dowes v. Hopkins, vli sup, ; Petrie 
V. Hannatf, 3 1^. R. 749 ; Williams 
V. JireedoH, ubi suj*, 

(1) Newton v. Harland, 1 M. 8s 
Or. 958 ; Ernest v. Brown, 4 
Bingh. N. C. 162; Scougall v. 
Camjdtell, 1 Chitt. 283. 

{m) S(tudford v. Aleoek, 10 M. 
k W. 689 ; Graham v. Bowham, 

1 Chitt. 284, n. : Blair v. Street, 

2 Ad. k BU. 329 ; Newton v. nor- 
land, mbi sup , ; Ifamtryr. BrocUe- 
kursi, 3 Bxch. 691. Contra, Emp- 
son V. Grifin, 11 A. A B. 186. 
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for the same reason, the Court cannot amend a postca by the 
notes of an arbitrator (n). The only remedy in a case where 
such an amendment has been wrongly made, is to induce 
the judge who tried the cause to reseiiid his own order (o). 

Perhaps, however, this rule may extend no further than 
the reason given for it. In one ease, where by cons('ut at 
trial the plaintiff had entered his verdict on two counts, and 
then applied to the judge to confine it to one, he refused, but 
referred the case to the Court, to which be transmitted his 
notes. The (N)urt made the proposed ameiulment. Tindal, 

C. J., said, ** If, indeed, damages could have betm given on 
the second count which could not have been given on the 
first, we should not do what is reejuested without the eoii- 
cnrrence of the judge who tried the cause; but looking at tlie 
two counts we perceive that the cause of action in both is the 
same; the charters «ct out are the same; and the dainagcit 
given must have been on the same account. The two eoiints 
arc merely different modes of stating tl»e same cause of 
notion” (p). Here it is plain that their deeiskm did not rest 
upon the jiidgt^'s notes, aii<l eoiihl not have been itnjieded had 
those notes been withheld. 

The a))p]ieatic)n may, however, he made to ^lie judge 
in Court, that he inay have the assistance of^tlie otliei* 
judges (</); and where •the judge who tried the eau!«‘ has 
left the bench, the atpendiiH’iit mnv be made by tluv (^)urt 
from his notes (r). 

'i1ie jmsten may not only be ameiide<r by the judge's notes, vvhiit i)i:i 
but by those of the nssotriate, or clerk of assize (jf), or by 
tho.se of the uiider-sberiff who tried the paii.se; but in the mi j.Ii-. 
latter ease the application is made to the C'ourt (<). 

The amendment must, however, be made from some doen- 
inent written at the time. Formerly it w^as lield that it could 
be made from the judge’s recollection (w), but this is now 
over-ruled (r), and the judge’s notes, taken at tlu^ time, arc 
eoneliisive, and no affidavits can he received to (‘Xj)Iain or con- 
tradict them (w). 

Hut altliough amendments of this nature ape allowed Ainoiwimint 

® hiu-t lx; in Inr 


(n) Scougall v. Camithell^ ubi 
*up, 

(o) KUncr v. 5 M. k W. 

385. 

(p) HenUy v. Mayor of Lyme 
IteyiSf 6 Biiigh. 100. 

(</) //arruson v. King, 1 B. & 
A. 163. 

(r) Mkkardaon v. MeUieh^ 3 
Bingh. 334, 

(•) R, v. A>«/, 1 Salk. 47 ; Par- 
rons V. (ti/i, ibid. 51 ; Prdleif v. 


Pram pt on, 1 Cbitt. l.(J5 ; Samlforff 
V. PorUr, ibid. S.'il. 

{(.) IPa/Zw V. Ooddnrd, 2 M. k 
(At. 012. 

(tt) KlifA V. Skypp, Cro. (!ar. 
246 . 

<r) y^. V. lorfVr, 12 A«l. k Ell. 
33T. 

(w) Kverett v. YoudU, 4 B. k 
A(i. 681 ; fL V. Gioni, 5 B. k A<i. 
1081. 
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Uterance of tlio order to carry out the intention of the juiy, hy making the 
intontiou of the ycrdict what they meant^ and had virtually found («), the 
verdict caiuiot be altered unless it clearly appears that the 
alteration would be agreeable to the intention of the jury (y). 
Therefore, where in an action on 2 & 3 Ed. VI. c. 13, which 
gives treble value for not setting out titffes, the jury found a 
verdict only for the single value, it was held that the postea 
couiil not be amended by entering the verdict for the treble 
value (z). But where the plaintiff was entitled to treble da- 
mages, and the jury found a sum as and for single damages 
specifically, the Court allowed the amount to be trebled (a); 
but there the Court only gave the finding of the jury its legal 
effi'ct (6). This intention can only be ascertained by what 
has passed in open Court. If the jury deliver one verdict, 
afKdavits from them cannot be received to show that they 
•intended to deliver another (c). 

Where on judgment on demurrer for plaintiff, he enters up 
judgment for himself on two counts, and afterwards discovers 
an error in one, he may undo his own act, and enter judgment 
for the defendant on the had count (d). But where, in a 
penal action, jdaiutiff entered the verdict for the penalty on a 
i)ad count, the Court held that he could not amend, by apply- 
ing it to ^otlier count which was trood, though it was proved 
by tlif evidence (c). 

The last remarks which it is necessary to make upon the 
subject of amendments, relate to the time at which they may 
be made. 

Atwiiuttirnotho Formerly it was held that where damages were assessed 
generally upon (Jefective counts, the postea coidd not be 
anieuded after jmlgmeiit (/), at all events unless the ameiid- 
rneiit was made in the same term in which the judgment 
was entered np(y). This seems to have been on the idea 
that such amendments were made by the common law autho- 
rity of the judges, which can only ho exercised in the same 
term, while the record is in the breast of the judges, and 
not in -the roll (A), It is now, however, settled that such 

(jp) Wallk V. (uHliiartff ubi mp. {d) Spicer v, Ttaadale^ 2 B. & 
(y) Spenctr v. 1 II. Bl, P. 49. 

7S ; llt€ce V. 7 M«>o. 2t>9 ; (e) Holloway v. Bennettf 3 T. R. 

V. //rojrw, 4 Bing. N. U. 448; Ifardyy. Cathcartj 5 Taunt. 
1«7 ; Bull. N. P. 3-20. 11. 

{z) Sami ford v. Clarke, 2 CUHt. (/) Momington v. Try, Cro, 
351. , Elu. Ill; Sandifwrd r. Bean, 2 

(rt) Baldwin <(* Owinn'e ease, Bao. Ahr. 5 ; GratU v. Astle, 2 
Godb. 245. Doug. 730. 

(6) 2 M. & W. 199. {g) Bay v. Lister, Andr. 851 ; 

(e) Jackson v. Williatnson, 2 Ckevdey V. Morris, 2 W. BL 1300. 
T. R 281 ; Bentley r, Fleming, 1 (A) 8 Rep. 157, a. - 

0. B. 479 ; Hanhael v. Bank of 
17C. B. 161. € 
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amendments are made, not at common law, but by virtue of 
the statutes of misprision, 14 £d. III. c. 6 ; 9 Uen. V. c. 4 ; 
4 Hen. VL c. 3 ; 8 Hen. YL c. 12 & 15, which enacted 
that the king’s judges of the courts in which any record for 
the time shall be, shall have power to examine such record, 
and to amend allflfcat which to them in their discretion 
seemeth to be misprision of tlie clerks in such record, so that 
by such misprision of the clerk no judgment sliall be reversed 
or annulled. This was very clearly laid down in a modem 
case(i'). There ratteson, J., said, ** It is said that a iudgnieiit 
cannot be amended after the term in which it has heon 
entered up, unless the error to be amended is a mere mis- 
prision, and that tlic error in this case is no misprision. In 
one sense it certainly is not misprision, for it agrees with the 
postea, and the only mistake was in the postea itself. Jhit 
as soon as the poijtea had been anuMidcd by the proper 
authority, there was a variance betwc'cn the postea and the 
judgment.. Now this variance was in the nature of a mis- 
prision, and it was properly amended by making the judg- 
ment conformable to the postea.” And Krle, .1., said, “ 'fake 
the matter u[i at the time of trial. The jiulge ought to 
make a note of the verdict, and this note is to he put out 
formally in the posteir; and ufrerwanls the ot!ieer*is to ente|[ 
up judgment according to the postea^ On refefeneg^to the 
learned judge’s notes, it turned out that the jioslea was not 
according to his note ‘of the verdict.* That was aani^prisioii 
which ought to he amended. Thenifthe judgment was not 
according to the postea. That was another misprision, which 
ought to be amended.” Those errors whieh are amendable 
under these statutes arc amciidahle ns w’cdl after ns before 
judgment (y) ; even where several terms have elapsed, and 
after error brought and joinder in error, and argiiincmt (A;). 
And the court of error will amend the judgment returnecl to 
it by the amended record in the court below (/). And have 
no authority to question the propriety of such amendnuMit 
They will also postpoi# delivering their own jii^jlgmeiif. tn 
allow time for an amendniciit (71). 

No fixed limit seems to be assigned to the time during 
which such atneudmeiits may he made. In v. Perkins 
and Boirers v. Nixon (o), it was said that the Hmciiflmeut 


(♦) Bowers v. Nixotif 12 Q. B. 
5 10, 657. 

O') 8 Rep. 157, b. ^ 

{k) 8 Rep. 162, a Short v. 
Cojfin^ 5 Burr. 2780; Petrie v. 
//annay, 3 T. R. 059 ; Doe v. 
Perkins, ip. 749 ; Hardy v. 6W/t- 
rart, Marsh. 180 ; Usher v. Dansey, 
4 M. & S. 94 ; Richardson ▼. Afrf- 
tish, 3 Bingh. 334. 


{1) 8 Rep. 162, a ; Mellish v. 
Richardson, 7 B. & Sly. 

(iw-f' hftllish V. Richardson, 'J 
Bingh. 125; 1 Cl. k Pin. 224. 

(») Bowers v. NLcon, 1 2 Q. B. 
546 ; Gregory ▼. CottcrcH, 25 L. J. 
Q. B. 83, 37. 

(o) IJbi mp. 
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might be made at any time. Where> however, eight years 
had elapsed after the judgment, and after the plaintiff* s 
attention had been pointed to the mistake by a writ of error, 
and no application to amend was made till after reversal of 
the judgment on error, leave to amend was refused (p). 
Lord Elienboroiigh said, ** The momea^ the writ of error 
was brought, it was notice to a man who did not sleep the 
sleef) of death over his rights.” The fact of notice would 
probably be the test, for in another case, where a similar 
ajipiication was made nearly a year after trial, when the 
question arose in the third term after judgment, on the taxa- 
tion of costs, it was held that the application was in time.- 
'Findal, C. J., remarked that ‘‘probably he did not feel hurt 
by the form of tlic verdict, till the pressure arose upon the 
question of costs” (q), 

^ It apj)ears also to he doubtful whether such amendment 
(Mui he tnndc after judgment has been reversed on error. 
In Jlkhardson v. Melli8h(r), the postea was amended before 
the reversal, though the judgment was not amended in accord- 
ance with the postea till after the reversal. In B, v. Car- 
lile (r), an arneiulmcnt was allowed affer reversal. That how- 
ever was a criminal case, and the Attorney-General, who 
n*j)resenU^d the erown, consented to it. In Harrison v. King (t) 
sueli i\\i amendment .was refused, not apparently so much 
upon the special ground that the judgment was reversed, as 
<m the ‘general principle of laches on the part of the plaintiff. 
Ill a later case a similll^ refusal was given (u). No decision, 
however was ])ronounced as to the power to make such an 
aineiidiiieiit, though it was certainly very much doubted, 
'i'here were many 'circumstances in the case decisive against 
its being allowed. The plaintiff had himself elected the 
count on whicli he would enter up judgment, after repented 
discussions liefore the judges, and was therefore hound by 
his own choice (i^). The postea had also been settled w-ith 
considerable care by the judge who tried the cause. The 
(*ourt had, no original power to coi||)el an amendment, but 
could only ns his assessors and advisers in the matter recom- 
iiiend him to <lo so (ir). Now as a matter of discretion, the 
lapse of two years after the reversal, and the full knowledge 
that the plaintiff had received by the writ of error, disentitled 
hini to any indulgence. 

•1. The power of the Court to alter the assessment of damages 


(p) Jfan*ison\. King, 1 B. & A. 

10 . 1 . 

(7) Emesi V. Erown, 4 Biogh. 
N. C. Uh]. 

(r) a Hiniili. UiK 
(a) 2 li. A All. l»71. 

(t) 1 B. k Ad. 261. 


(u) y. Galloway, 1 C. B. 
2S0. 

(v) Holloway y. Bennett, 3 T. R. 
44S ; Hardy v. Catkeart, 5 Taunt. 
11 . 

(w) Per Muttlv, J., 1 C. B. 20<>. 
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by their «wn independent authority has undergone a com- 
plete change. It was always admitted that in cases where 
the amount of damages was uncertaiu, their assessment was 
a matter so peculiarly within the province of the jur^ that 
the Court could not alter it ( 4 ;). On the other hand it is laid 
down in old books^«that wherever the demand of the plaintiff 
is certain^ as m an action of debt« the verdict may he in- 
creased or abridged by the Court (y). And so in cases of 
mayhem, there is a long current of decisions to show that the 
Court have tlie power of increasing the damages given by the 
jury, either upon an inspection of the wound by the Court, 
or u()on a certificate from the judge who tried tlic cause {£), 
But I am not aware of any instance in which such a jurisdic- 
tion has been exercised in modern times. The Court will not 
even increase the damages upon an afiidavit by all the jury 
that they thought the cfifect of their verdict would be to give 
the plaintifi* a largcT sum than it did (a). Nor where tAe 
cause was undefended, and the plaintiff’s counsel took a 
verdict for ])rinei])al alone without interest (&). And where 
the damages fouml by the jury have been assessed >n a priii- 
ci{)le assented to by the counsel on both sides, the (A)iirt will 
not interfere to alter the amount of the verdiet, on affidavits 
that counsel were mistaken in that which they usswmed as the 
basis of their ealeulatjon (e). And so in an action of de5t 
on 2 & 3 Ed. VI. e. 13, which gives treble value Tor not 
setting out tithes, th(‘ jury found 41 verdict foi; the single 
value only, and it was held that tbs? postea could not be 
amended by entering the verdict for the treble value. The 
Court said, “ Had this been aii action for penalties, and the 
jury, upon the ])leu of not guilty, had found that the defendant 
was guilty of the premises, and that the single value of the 
titles was so much, then the plaintiff might come to the 
Court, to have the judgment entered up fur treble value as 
given by the statute. But if the jury, as in this ease?, find 
tliat the dcfenilHiit owes the ])]aititiff' so much, wc are bound 
to conclude from the postea, that they have taken into con- 
sideration all the damages that the plaintiff was £ntitl<;d to 
recover. There is nothing in this case to shdVr that the jury 


(x) Delves v. Wycr^ 1 llrownl. 
204 ; Jenk. Cent. pi. 29 ; Bon- 
ham V, Bturton^ Dy. 105, a. ; Haw- 
kins y. Scict^ Palm. 314. 

(y) 11 H. IV. 10^10 n. VI. 

25;32H. VI. 1. # 

(z) 39 Kd. III. 20; Tripcony's 
cetsty Dyer, 105, a. ; Malta v. 
Ferrers, 1 Leon. 139 ; Iloofttr y. 
Pope, Latch. 223 ; Austin v. JJU- 
liers, Hardr. 408 ; More's case, 


Fmmtan. 173 ; Cooke v. Beal, 1 
Ld. llaym. 170 ; Brown v. 
mour, 1 Wil«. 5 ; H<tare v. Cra- 
zier, 2 Tidd. Pra. 928 ; SiMtUinece 
V. Buckinylium, Bull. N. P. 21. 

{a) Jackson v. Williamson, 2 
T. It. 281. 

(b) Baker v. Brown, 2 31. & W. 
199. 

(c) liUton V. Bowler, 5 Dowi. 
312. 
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have only found the single value, and we cannot* allow the 
matter to be explained by affidavit’* (d). On the other hand, 
where the plaintiff was entitled to treble damages, and the 
jury found a sum as and for single damages specifically, the 
Court allowed the amount to be trebled («). But there the 
Court only gave the finding of the jury its legal effect (/). 
Where however the plaintiff had evidently sustained some 
damage, but the jury, lieing unable to ascertain the amount, 
found a verdict for the defendant, the Court {>ermitted the 
plaintiff to enter a verdict for nominal damages (g). 

Nor will the Court in any case now reduce the damages 
without the consent of the plaintiff, and if he refuse, they can 
do nothing hut order a new trial (4). 

It is also laid down in many old cases, that damages upon 
a writ of itupiiry may always be inen^ased or reduced at the 
j/Ieasiirc of the CcMirt ft), because thffCourjt themselves, if they 
iiud so [deased, might ujioii an interlocutory judgment have 
assessed the damages, and the inipiisition is only a matter of 
course, taken to satisfy the conscience of the ('ourt (j). In 
|)ractice, however, the Court never do so now, hut award a 
new writ of impiiry in all cases in which they would award 
a new trial (X*). 

Ihjhvu to icituHj Where the amount of damages depeiKls upon a question of 
law, the general mode adopted, with a view to save the 
expense of anew trial, is to obtain the opinion of the jury 
upon tin* amount of damages projter to be given in either 
alternative, or to settled such ninonnt by consent. A verdict 
is then entered ace<»nling to one view of the ease, and leave 
is given eitiier to the plaintiff to move to have it increased, 
or to the defeiulaiit to have it rediiml (0* The motion in 
this case must be made within the time limited fur moving 
for A new trial (m). 

In one case where a rule nisi to reduce damages had 
been granted, the Court refused to allow execution to issue 
for the part admitted, unless the plaintiff would resign the 
rest. V'aughaii, B., said, **That the object was to have cxe- 
cMttiou, without any jiidgiiieiit to warrant it (a).” But it 
'seems that whbre part is admitted to be due, the Court will 


(fl) Sandferd v. Clarks^ 2 ChtU. 
851. . 

{f) lia/dtcin Chnun't Cfistif 
ttwlb. 245. 

{/) 2 M. & W. VAh 
(, 9 ) Feise V. ThvMpfutt, 1 Tauut. 
120. 

(h) LeffoH V, Smithy 4 Nov, k 
M. 804 ; Mmtrt v. Tuckatll, 1 
B. «07. 

W) 14 II. IV. U; 3 U. VI. ^20, 


19 H. VI. 10, 28 ; Cook v. Feat, 1 
Irtl. Raytu. 176. 

O’) Ydv. 152; 2 Wila. 374 ; 

Fawlinjtf 3 Wits. 62. 

(X*) Chitk. I’rac. 9tli «(1. 939. 
1138. _ 

{() Chitt. Prae. 430, 9th ed. 

(m) v. Fjotm, 1 C. B. 

716. 

(If) iJelHuffs V. Young, 3 Sc«i. 
770. 
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make it a condidon of granting the rule nut to reduce, that 
the plaintiff be allowed to issue execution for and levy that 
part (o). 

5. It appears then that the question of practical importance Nuw trial 
with regard to the j)Ower of the Court over the amount of ff^S***^ 
damages, is as to the cases in which a new trial will be granted. 

This will always be allowed where the damages were 
affected in amount by improper evidence licing admitted, or mitwr oi iai. 
the jury being allowed to take into consideration a ground 
of claim, or mitigation which could not he supported in 
law (p) ; or where the jury give greater damages than are 
laid in the declaration (q ) ; or where a case of surprise is 
inatle out (r), or where the judge has omitted to direct the 
jury as to the ]jruper measure of damages («) ; or where there 
has been positive misdirection on his part, or misbehaviour 
on the part fff any pther jierson (t). Where, however, on tfw; 
execution of a writ of inquiry, the jury asked what amount of 
damages would carry costs, and the undersherift* told them 
any sum would do, upon which they returned a verdict of 
it was held to be no ground for a new trial, as it did 
not amoiiiit to a misdirection, not being wrong information 
on a matter whicli was directly in issue, or which was sub- 
stantially connected with the finding on the issue (h). . 

Finally, a new trial will sometimes be granted, ,pn the Now irinl 
ground that the damages are too small, or excessive. 

It has been frecpiciiily decided thud where the actiftn is for 
unliquidated damages, the Court will ffot grant a new trial on aru nit* 

account of their being too low’ (c), unless there has been some 
mistake in a point ot law on the part oi the judge who pro- uiuk' UM jmiiiiii. 
sided, or in the calculation of figures by \he jury (u?). The 
alleged reason is, that new trials came only in the room of 
attaints, as being an easier and more expeditious remedy, 
and no attaint would lie for giving too small damages («rj. 

Accordingly a new trial has been refused, w’hcre in an action 
of trespass, for bringing the plaintiff before a magistrate on 
an unfounded charge of felony, only daiyagcs were 


(o) Darey v. Phelju, 2 M. & Or. 
300 ; Bate v. PaMj 18 Jur. GOO. 

(p) Wond/ord v. Eadts^ 1 Stra. 
425 ; Tvdivn v. Andrews^ Kuril. 
448 ; Jennry ▼. Brook, 6 ^ K. 
323; hockey. Aehton^ 12Q. IMTl. 

(g) Seale v. Ilwtfer, Lofft, 28. 
(r) HM V. Sione, 1 (lira. 515. 
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Exch. 841. 

{t) MaVkhaoh v. Middleton, 2 
Stra. 1259. 
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603. 
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Batee, 1 0. B. 444. 

{w) Bemlall v. Hayward, 5 
fiiiigli. N. G. 424. 

Barker v. Dixie, uhi fup. 
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given, though a question of character was involved ( 9 ). So 
where the jury only gave 51, in an action for maliciously 
suing out a commission of bankruptcy against the plaintiff, 
though he proved that it had cost him 30/. to set it aside, 
and no evidence was offered on behalf of the defendant (z). 
And so where in an action for assault and battery only 8 {. 
were assessed, though it appeared that his cure had cost him 
18/., and no evidence was given to the contrary (a). In one 
case, where the action was for running over the plaintiff, 
whose thigh was broken, and his surgeon’s bill came to 10 /., 
a new trid was granted, the jury having only awarded id, 
damages. Lord Denman said, ‘‘A new trial on a mere- 
difference of opinion as to amount may not be grantable, but 
here are no damages at all ” (b). On the other hand, in a 
later case, where the same damages were given in an action 
against a surgeon for negligence, whereby the^plointiff lost 
his thigh, a new trial was refused. Tindal, C. J., said, “ It 
is not usual with the Court to grant a new trial on the ground 
that the damages are smaller than the Court may tliiiik 
reasonable. At any rate a new trial ought not to be graifted 
on such a ground, unless the judge who tried the cause is 
dissatisiied with the smallness, which, as the learned judge 
has informed us, is not the case in the present instance” (c). 
So strict is the rule, <;hat no remedy can be had where the 
jury only gave Is. damages, though it was admitted that they 
would hav<^ given had they known that amomit was 
necessary to carry cost% (d). Nor will a new trial be granted 
on the groiiiul that from the smallness of the damages the 
jury must liave come to a compromise, unless from the cir- 
cumstances of the Vase, it is evident that there has been a 
total refusal of the jurors to discharge their duty, and the 
verdict is necessarily wholly inconsistent; as, for instance, 
where there is a verdict for the plaintiff of Id. on a bill 
of exchange, where the only plea was that the bill was 
forged («). 

Even iiKjependently of misconduct on the |mrt of the jurors, 
tt m*w* trial will he granted where the action is on a contract 
'for a fixed suni, and by some mistake or accidefit a verdict 
has been taken for a smaller amount; as, for. instance, on a 
covenant to pay a sum of money generally (/) ; or as liquidated 
damages (y) ; or in an action on a promissory note, where less 


iy) V. /)c?y, 14 C. B. 112. 
(i) MaurtccC v. Hrechiockf 2 
Bougl. 509. 
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(/) Anon. Salk. 647 ; Letk- 
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than the amount has been given (A); or interest has been 
withheld without proper cause (t). And so it was allowed 
where tlie plaintiff, in an undefended action for a mortgage 
debt, had omitted to have interest assessed {j). 

Mliere the plaintiff has suffered damages to he assessed 
contingently, he cannot afterwards claim a new trial, on the 
ground of their being insufficient (k)» 

The power of the Court to grant a new trial, on account of the New trial on tho 
exccssiveness of damages, seems to be comparatively modern, 5 II[',V,Uoh bui„g 
and to have sprung up when attaints fell into disuse (/). oxccmhIvu. 
Accordingly the Court held in several cases that they had no 
right to interfere, where there had been no misbehaviour on 
the part of the jury, and there was no measure of damages 
by which they could correct the mistake (m). It is now, 
how'ever, well acknowledged, that whether in actions for 
criminal cuiiversatu)ii, malicious prosecutiefn, words, or any 
other matter, if the damages arc clearly too large, the C'ourt 
will send .the inquiry to nnuther jury (w). But it must appear 
from the amount of damages, as compared with the facts of 
tho case laid before the jury, that the jury must have acted 
under the influence either of undue motives, or of some gross 
error and misconception on tlio subject (o). And in a case of 
uncertain dninage, where matters have been left properly fpr 
all the parties to the sound diserction t>f the jury, in ii.suhjecf 
of which they arc competent and proper judges, a new trial 
will not he granted,* because if tlidf Court luul •he?u to fix 
damages, they might have given less Tlie aise must he 
very gross, and the damages enormous, for the Cf)urt to 
iiiterptise (</). And where the judge has reeonimeiided tlic 
jury to give noiniiinl damages, and they award siihstaiitini 
damages, the verdict cannot merely on this account he treated 
as perverse (r). 

Every case must of course he judged upon its own peculiar 
facts. It may he useful, however, to give a ft;w instances of 
the manner in which the Courts have exercised their discre- 
tion upon this point. 

(A) UuMcU V. IMly Barn. 45.';. (n) P^r MaDslieW, C. J., J/ew* 

(i) Laing v. ^Yortr, 2 M. & K. Utt v. CrucMeyf Si Taunt. 277 ; 

601 ; Iht Belhix v. WcUeriHirl^ 1 Giflkrl v. Burfenthaw, CJi»w|». 230. 

D. k B. 10 ; CamcruH v. Smithf («) PerJA, Klleuljorough, Cham- 
2 13. & A. 308. hertt v. Caulfield, (> Hast, 260. 

ij) Baker v. Broicn, k (p) OUbert y. Berkinthaw, Lofii. 

W. 199. 771, 774. 

(X*) Morrieth y. Murray, 13 M. {q) PerYuUsn, J., 8 Wila. 03; 
k W. 52 ; Booth v. ClUei 10 C. 13. and see per Cur. 2 Wils. 250 ; and 
827. 7^'* Tratt, C. J., 2 Wils. 207. 

(/) Barkery. /><>!>, 2 Sira. 1051. (r) ChilvtrM v. Grtavu, 5 M. A 

(»i) \]Silfurdy. lierkdey, 1 Htirr. Qr. 578. 

609 ; Buberley v. Churning, 4 T. B. 

651. 
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Where costom-house officers entered the plaintiff*8 dwelling- 
house in the day, without a constable, but with a writ of 
assistance, to search for uncustomed goods, and stayed in the 
house about an hour, but broke open no door, or lock, or 
bolt, and did little or no damage, sums of 1002. and 2002. 
were held not to be excessive. Gould, J., said, “ The 
entering the plnintitf*s house under colour of legal authority 
aggravates the trespass’* («). In trespass for forcible entry 
into a dwelling-house, and remaining there three or four days 
under colour of a distress for rent, it appeared that one 
defendant claimed a title to the property, which he chose to 
assert in this manner, though without a shadow of right.' 
The others were a broker and assistants. The Court refused 
to set aside a verdict for 10002. (t) Trespass against a land- 
lord for injury to his tenant's crops, by entering to cut and 
remove timber without applying for leave. The whole value 
of the crops was 2002., and the jury found a verdict for 3002. 
The Court refused to set it aside. Maule, J., said, “ If we 
were to hold that the jury, in estimating the damage for an 
unlicensed trespass of this sort, arc to be restrained to exactly 
the amount of the injury sustained by the plaintiff, it would 
in effect be placing the wrong-doer upon precisely the same 
footing as ^ one who enters with the “owner's permission. 
Besides* it is to be observed that this was not the ease of a 
singfc act of trespass, but of % series of trespasses, ])ersisted 
in day after day, and Yor several weeks, and that this was 
done for the pecuniary beneiit of the defendant *’ (m). So 
where the defendant, a banker and M.P., persisted in shooting 
upon the plaintifi'' s land, though requested to desist, and used 
insolent language, 5002. was held not to be excessive (^u). 

Where the defendant struck the plaintiff in a quarrel, in 
the course of which the plaintiff had called him a scoundrel, 
a verdict for 2002. was sauctioned (to). And Heath, J., said, 
** he remembered a case, where a jury gave 5002. damages for 
merely knocking a man's hat off, and the Court refused a 
new trial ” (^). 

In the celebrated cases of arrest under general warrants, 
3002. was held not to be excessive in an action against the 
king's messenger, who had treated the plaintiff with great 
civility, and only detauied him six hours (y). And in a more 
aggravated case of the same nature, where the plaintiff was 


{a) Bruce ▼. RawHnSt 3 Wib. 61 ; 
Jkthhaw V. Brooks 2 Wils. 405. 

(0 Bland v. BUttuif 1 U, & W. 
167. See Oretjorjf v. CatterclL 22 
L. J. Q. B. 217. 

(If) iritf (411114 V. CttiTW, 1 C. B. 
841, 847, 


(r) Mcreat v. llarvcy^ 5 Taunt. 
442. 

(fp) Grty V. Grant, 2 Wils. 252 ; 
Docker t. Wood, 1 T. B. 277. 

{x) 5 Taunt. 443. 
iy) JiHckle V. Money, 2 Wilfc. 
205. 
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kept in custody for six days, a verdict for 1000^ was 
sustained (a). So 2002. damages were held not to be 
too great, where the plaintiff had been kept a night in 
custody on a charge of felony (a). And where the plaintiff 
in an action for false imprisonment was a native of Minorca, 
and the defendant was the governor, 30002. damages was 
allowed (ft). 

Where the defendant, an attorney, brought seven indict- 
ments for felony against his clerk, keeping the matter secret 
from him, and gave no evidence when the case came on, upon 
which the plaintiff sued him for a malicious prosecution, it 
was held that 20002. damages was not excessive; and that il» 
was no excuse that the defendant had obtained counsers 
opinion advising the prosecution, when the case laid before 
him was not rightly stated. Mansfield, C, J., asked, C'oiild 
any one say that jiny rational man of clmracter, would feir 
2000/. put himself in this situation ? If not, the damages 
are not .excessive” (c). And in another case, where the 
plaintifl' was arrested and indicted for fclonv, out of mere 
revenge, and without a shadow of pretence, 10,0002. was 
allowed {<!). 

It has been said in cases of seduction, that actions of that 
sort are brought for example's sake, and that (flthough tlic 
plaintifT’s loss may not really amount Ho the value of ;{0^., yet 
the jury do right to give Ij^eral damages (e) ; accordingly 
2002. was allowed in one castv thoiigfi the defencliMit^liad been 
placed in circumstances of peculiar tetiiptatiun by the female's 
own mother (/). So in rases of crim. con., verdicts of .5002. 
and oOOO/. have been sustained, though in the former ease 
the defendant, who was a clerk at 502. a-year, had been him- 
self seduced by the wife; and in the latter, the nlaintiff was 
at the time keeping a mistress, and had permitted the de- 
fendant to take indecent liberties with his wife in his pre- 
sence {g). iVnd 20002. has been held not to be excessive, 
though some time before a deed had been entered into, 
providing for the future separation of husband aiul wife, upon 
certain contingencies, birt’ under terms which^entitled* Imn to 
her assistance in the care of his children (4). 

Sums of 4002. and 3500/. have been allowedriii actions for 


iz) Jkardmore v, Carrinytun^ 2 
WiU. 214. 

(rt) Edgdl v. Pranciz^ 1 W. & 
Gr. 222. 

(ft) Palfrigaa v. Mostyn, 2 W. HI. 
929. 

(c) UewUU V. Cruchley, 5 'J'aunt. 

.277. . 

(d) Leith v. Pope^ 2 W. Bl, 
1327. 


(c) Pzr Wilinot, C, J., !fiUliJge 
V. ir«c/f, 3 Wila. IS. 

(/) Benneu v. AlUoU^ 2 T. R. 
166. 

iy) WU/ord V. lierlcdey, 1 Burr. 
609 ; Ihdterley v. OuwiUwj^ 4 T. H. 
651 ; «er/ (masre t 

(h) Chambers v. CaudjULd^ 6 
East, 244. 
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breach of promise of marriage, according to the wealth of the 
defendants (t). 

In trover for a diamond necklace, part only of which was 
traced into the defendant’s hands, the Conrt refused to set 
aside a verdict for the whole value, as the defendant’s affidavit 
did not allege that the whole of it had never beeii%i his pos- 
session (^*). And so in an action for an a])othecary’s bill, 
eonsisting of a great number of items, a rule for a new trial 
was refused, where the jury had given a verdict for the whole 
sum claimed, though every item was not i>roved, evidence 
having been given as to some of them (k). But a contrary 
fdccision was given in another case, where the claim was fOr 
work and labour, and an entire verdict given, several of the 
items being unsustained (Q. 

Where the plaintiff is willing to rectify any mistake in 
the assessment, Bic Court will not set rside tlie verdict if 
it can possibly be sustained, as this would be to allow the 
defendant a fresh chance of a hiiding u])on the issues, 
under the pretext of objecting to the amount of damages (rn). 
Nor will they, upon an application for a new trial on the 
ground of excessive damages, hear affidavits of the defendant’s 
witnesses to explain or add to anything said by tlicm at the 
trial (n). 

When an excessive verdict is given, ib is usual for the judge 
to suggest to counsel to agree ^ a sum, to prevent the neces- 
sity of a' now trial (o). 

The following arc iiistanccs of a contrary discretion being 
exercised by the Conrt. Where the action was for diverting 
plaintiir s water-course, and 3000/. was given, the Conrt set 
it aside as being excessive and not warranted by the evidence; 
it being a mere question of property as stated uii the record, 
where there ’was something to measure the damages by, namely, 
the deterioration of the property itself, and therefore not like 
cases of personal injuries, ns actions for adultery, slander, &c. 
Though they said that even 4n a case like the present, which 
was attended with several circumstances of aggravation, they 
would not measure the damages which the jury had given in 
a nice balance ; hut making a very liberal allowance in that 
respect, thc}^ were still hound to take care that the verdict 
should not greatly exceed the damage proved. They ordtjred 
the former verdict, however, to stand security for the damages 


(i) Ifarritm v. CngCt Carth. 
467 ; irood v. //art/, 2 Biagh. 
N. 0. 166. 

ij) Mortimer v. Craflock, 12 
L. J. C. r. 160. 

(!•> Wheeler v. 5 Jur. 

151. 


(1) Bretrer r. Juckeouj 5 Jur, 
701. 

(w) TTiomat v. Fredrick*, 10 
Q. B. 775. 

pi) PhUlip*\. Tlatfidd, 8 
882. 

(o\ 7 Bingh. 820. 



New Trial. 


)Sl 


that might be given on the second trial (p). And where, in 
an action for assault, it appeared that the plaintiff was servant 
to the defendant, and that on receiving a slight blow for 
impertinent Jbchaviour he had fallen upon •his master, and 
beaten h fanjp olently, a verdict of 40^7. was set aside as exces- 
sive (q). In later case an iinportunate beggar linking refused 
to quit defendant's house, defendant had liini arrested by a 
constable, and kept in custody one night at an inn. llie next 
day he was brought again liefore the defendant, and said he 
must have some money, upon which defendant told him he 
might have two sovereigns, or go before a magistrate. Plaintiff 
consented to take the money, but said he must have some-* 
thing more to pay his expenses, upon wliieh defemdaut gave 
him half-a-crown and some refreshment, and plaintiff went 
away. He sued defendant, and recovered 100/., no plea of 
accord and satisfaction having been pleaded.* A new trial was 
granted, otr the ground that he had himself set a limit upon 
his demand (r). 

The Courts make it a rule not to grant a new trial when wIhmo 

the verdict is for less than ‘JO/., unless they can grant it Ih umjoi- 
without costs («). This nde, however, does not apply where 
the matter in dispute involves a question of permanent right (/), 
or where the verdict is perverse («). Ami in a feeent easf, 
whdi^khe verdict was* under 20/., a liew trial was granted, 
on the ground that the jndgp wlio tried the cause was dis- 
satisfied with the verdiet, ami tlillt tliere was* ail uiieon- 
tradicted affidavit that one of the jurj’men had miseomluefed 
himself, by expressing a strong ojiinioii against the defendant, 
when he had not heard his case, hut only flint of the pluiiitiff(e). 

Nor docs the rule extend to cases tried before an inferior 
court on a writ of trial (w), in which a new trial will be 
granted unless the damages are under .^>/. (x) 

A judgment may be maintained as to part, and reversed ns 
to damages (y). 

(») PUydtU V. Earl of \ Dor- (») Frermanx, Price, 1 Y. &J. 

Chester, 7 T. R. 529. . ^ • 402. * , 

(q) Jones V. SparroWf 5 T. R, {») AUnm v. Mouhltee.y mi sup, • 

2.57. • (w) Taylor v. Uelps^ 6 B. k A<l. 

(r) Price xl ^Severn, 7 Bingli. 1068. * 

816. (jr) Parhhim v. Nnoman, 1 (*. 

(e) — V. PhiUipSy 1 C. & M. & ft. 585 ; FUetwowl x. Iktylor, 

M. 26 ; iroocZe v. P(qtej 1 Biogh. 6 Dow). 796. 

N. C. 467. (y) Frederick X, Lwtknpf 4 Burr. 

{t) Turner x, Leww^ 1 Chit Rep. 2018 ; Cuming x. Sibley, ibid, 

265 ; A Hum. v. Jhulthee, 9 Exch. 2489. 

789, over-ruling SowM x. Cham- 
piem, 6 A. & B. 406. 




APPENDIX. 


N.B. fht numheri denote the page of the vtork to lohiek the additional 
fMUer refert» 

A. 118. 

A CASS reported ainoe the Chapter on Debt was written requires NomiiMi 
insertion herei The action was for goods sold. Ploa^ except as <lsnu«wiia<lsbt» 
to 22/. 8e. 3d, never indebted, and as to that sum payment after 
action brought of 22/. 8s. 3d, to the plaintiff, who accepted it in 
satisfactioa of the said claim of 22/. 8s. 3d,, and of all diuuages 
accrued in respect thereof. At the trial the plaintiff offered no 
evidence on the first issue, and defendant proved paymoqjb of the 
sum alleged to the plaintfff, who aocoptoa it, no mention being 
made of ecite. The judge was of opinion thfit the plaintiff oight 
to have confessed the plea, and taken his costs under Ilog. Gen. 

H. T. 1883, pi. 22, ana ordered a vei;^ot for the defendant, Vith 
leave to move to enter nominal donnges. 'JNie Court hold, that 
the plaintiff was entitled to iudraent in his favour, for that the 
plea was not proved, unless tine ^fondant showed, either that tho 

S laintiff consented to accept the 22/. 8s. 3d. in satisfaction of tho 
ebt, damage, and oosts, or that the costs were paid. Bramwell, 

B., said, ** With respect to the 22nd PI. rule, 1 will only add that 
it never could have been the intention*of its framers that tlio rule 
should alter the law, and make a plea true which was not so boforo, 
but only that a plaintiff might have an opportunity of confessing 
a plea containing matter of defence arising after action brought. 

The case of £eaumont v. Oreathead, mereW amounts to this, that 
nominal damages ore inappreoMlp when thi^ do not increase the^ 
actual claim. In the case of Tndme v. Boast, a]} that the Codrt* 
deoiddd was, that, .in point of fact, the money was paid and 
received in satisikqtion of both debt and damages, and the ques- 
tion was not disousimd whether it could be a satii^otion in point 
of law” (a). It is curious that Horner v. Denham was not cited 
on eidier side, as it seems exactly in point. There the Court seem 
to have thought, as the judge did here, that as all the costs 
incurred by the plaintiff at the time the payment was made, were 
oflhred to him by the plea, he had no nght to go oa^ unless ho 
claimed smnething more than merely these costs. This certainly 
seems justice ; whether it is law is another matter. 

(a) Cook T. /TvomB, 11 SW. 

A A 
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B. 98, 101. 

In an action for breach of a covenant for (jniet enjoyment, it 
apmared tl^t the plaintiiT had erected buildings upon the land, 
and converted it into pleasure gcrouud, and he Maimed damages 
for the expense he had incurred in so doing. 0. J., said, 

«< j very much doubt whether in any case a ploiraUf can recover 
for the improvements and buildings he may choose to make and 
erect u()on the lauds.” The iioint, however, was not decided (5). 

Where an action is brought gn a covenant against incumbrances, 
and the incumbrance is not necessary, but only a contingent one 
which may never occur, the damages will bo nominal (cV 

In the case of a covenant for further assurance, the wnole yalue 
cannot be recovered till the ultimate damage is sustained. And 
if no damage is suflTored in the lifetime of the ancestor, the action 
must be brought by the heir, and not by the executor (cf). 

C. 108. 

In an action by a servant, &c., for wro^fid dismissal, no 
allowance can be made in the nature of pretium affectionis, nor 
any refcTcnco to any pain that might be felt by the plaintiff, on 
the ground that ho was attached to the place (e). 


(6) /jeu'fs V. CamphtU^ 8 Taunt. 
727. 

\e) Vane v. Lvn\ JBarnanl, 
Gilb'. Eq. H«i>. 7, 


{(D Xing T. Janet, 5 Taunt. 
417,. 428. 

(e) Per Erie, J., JBeMam t. 
Drake, 2 H. L. Ca. 607. 


See also the Errata, ante, p. viii, for other cases recently 
rei>orted. 



INDEX. 


ABANDONMENT, when loss is total without. Bea Marins Inbu- 
KANCE, 181. 

when uecestiary tnako loss total. Seo Marine 
In8URak(% 182, 1S3. * ’ 

notice iniiat bo given, except in case of freight, 183. 
effect of iuoffcctual notice, where aubsequent total 
lose, 183. 

valid notice, when loss afterwards beooDies 
|>artial, 185. 

ACCErTOU, liability of. Bee 120. 

ACCIDENT* damages on an ineuranco iigainnt, 173. 

action for injury caused by, 204. 

• when l)rouJ);ht by executors. ••Boo Exeodtors, 294. 

limited liability of shipowners. Beo Cariuers, 157 — 100. 
ACCOUNT/ wlicii dainngos nA) recoverable ia aTtioii of, 201. 

liability of roceifor for profits wliich ho might have 
til ado, 201 . 

ACCOUNT STATED, some item must be proved to sustain action 
• on, 5 (u). . 

ADJUSTMENT, example of, 195. 

at foreign port, when binding on underwriters, 189. 
ADULTERY, general grounds of damages in action for, 280. 

entlro separation a bar to an action for, 286. 

otherwise when partial, or not b^ deed, 286. 
evidence of terms upon which the partleB lived ; letters 
wlien admissible, 287. 
iVifidelity of husband, 287. 
pr8^ous f^iaracter of wife. 2»8. 
negligence of husband, 283. 

Bofioitations by wife, 289. 
wealth of defendant^ 289. 

former recovery against anotbei; defendant for 
adultery, 290. 

AGENT. Seo Principal and Agent. 

AMENDMENT of postea, in certain cases, 338. 

in case of general rerdict upon several counta» if no 
evidence was offered on the bad ones, 338. 
application must be to the Ju<^ who tried, 338. 

may be made to him in full court, 339. 

hia deoiaion is final, 338. 

he eaiiBOt be forced to produce note% 838.' 

A A 2 
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AMENDMENT— 

mm wbat notes it may bo made, 839. 

not from recollection of judge, 839. 
must be in furtherenca of intention of jury, 340. 

intention how ascertained, 340. 

Is made by Tiriue of statutes of misprision, 341. 
up to wbat time it may bo made, 341. 
refused where there has been laches on part of 
claimant, 342. 

where claimant has exercised his own dis- 
cretion, 840, 342. 

APPORTIONMENT, salary not within statute of, 109. 

See Rent, 129 — 131. 

APPRAISEMENT, selling without. Soo iLnaoxL Dthtrbss, 232. 
ARREST. See Falbb Impbisonment, 262 — 264. 

ASSAULT. Soo FArjBR Imprisonmknt, 262 — 204. 

. ^ Nkguoknce, 264. 

ASSIGNEES iff RANKUUPTC 1% actions by. 306—309. 

can only sue in respect of loss to the estate, 305. 
may sue for bro«ach of oontract to employ, 306. 

not for a mero personal wrong to the bankrupt, 
306. 

or trespass to lands or goods in his pcs 
acaslon, 306. 

unless some pecuniary penalty was an- 
nexed to it, 306. ^ 

or it has caused injury to the estate, 
307. 

nor for personal labour aCJter baukmptcy, 306. 
808. 

unless a ^'irgo sum has been accuinulatoti 
by it, 308. 

or mixed with other debts for which 
they can sue, 308. • 

not necessary to prove subsUintial damage, 307. 

loss to the estate is the measure of daiuago, 307. 
unless where the rig) it to a specihe aiitn 
has once vested, 308. 

ASSIGNEE of a lease, his liability for breach of covenants, 136, 137, 
169. 

action by against assignor, 30. 

by assignor against, 169. 

ATTORNEY, on'y hablo for nogligenco to the extent. of loss resulting, 
270. 

may show in bar of action that there has been 
none, 270. 

prospective dama^ against, 270. 
where record is withdrawn, 271. 
where cause is taken os undefended, 271. 

AVERAGE, OENBRAI^ how de&nod, 190. 

ship, iVeight and goods carried for traffic, con- 
tribute ; deck goods, 190, 
bullion and jewels, unless carried on the 
person, or as part of luggage!, 190. 
provisions and atorea do not, unless carried aa 
Aneigbt, 191. 



Indsx. 


857 

AYERAQS; QENKRAI^eo»#i«iMe€l). 

goods oarriM by mariaeni^ unlosa in lieu of 
wageB» 151. 

marinen* wages do not, unloaa in case of 
ransom, 191. 

goods saorifloed contribute, 191. 
only property exposed to risk oontributes» 191. 
freight must haTO been pending at time of 
sacrifice, 191. 

valuation of loss in case of goods or valuable 
artioles, 192. 

deck goods» freight^ ship, 193. 
whom sale of goods for repair of ship con- 
stitutes an average loss, 193. 

how valued, 150, 193. 
effect of subsequent loss of ship, 
194. 

money raised for general safety, 194. 
mode of valuing property lust In case of ship 
or goods, 194. 

in case of freight, 195. 
usual placo of adjustment, 194. 
cxompio of adjustment, 195. 

AVEUAQE, PARTIOULAU, what is a total loss of goods free from, 184. 

when a salo of goods for ropoirs amounts to a, 193. 
AWARD, interest upon amount of, 72. 

RAIL, actions by, against their principal, 174. 

BAILEES, uftiy recover full value of goods on pdKcy of insuronco, 180, 
will bo trustcos of residue abovo ititurtsst for the 
owners, 180. • * • 

will recover whole valiio of goods against a stranger, 214. 
only amount of interest against owner, 214. 
BEQIN, right to, when plaintiff proceeds for umuicertuinod damages, 
337. 

BILLS OP KXCHANQE AND I'hOMlSSORY NOTES, 

interest always allowed on up to time of signing judgment, 
74, 118. 

may bo withheld, in case of hiches, if not expressly 
reserved, 118. 

not given while note in hands of alien enemy, 118. 
where expressly reserved, runs from date, 118. 

though no action ^ould have been originally 
niaiutained, 118. * , . 

if given as a legacy, interest would run from 
maker's death, 118. 

where not reserved, iuterfist runs from maturity, 1 19. 
if payable on demand, from demami, 119. 
liability of drawer, endorser, or guarantor for 
interest, 119. 

when note payable by instalment^ 119. 
does not run after a tender, 1 19. 
must be included in amount paid into court, 119. 
cannot be recovered from maturity of bill unless pro- 
duced, 120. 

calculated at current rate of place whose laws govern 
payment, 120. 

Ux loci toiuHonu Is the tex lod eofUra€tit$p 120» 
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BIIiLS OF BXCHAKOB AND PBOHISdOKT KOTBS-K<mi«*n«w<0< 
hence diffesent liahiUtieB of acceptor, drawer, 
and endoner, 120 l 

where expreeelp resenred, governed bj Ux 

loci contract^, 121. 

when goods are jbo be paid for hy bill, 70. 
in trover for, 204. 

effect of want or failure of conalderation between immediate 
parties, 122. 

* between remote parties, 122. 
failure of consideration no answer, when once executed, 128. 
or when contract still open, 123. 
or when only partial, 124. 

but partial want of consideration may be set 
up, 124. 

re-ezohange, drawer and endorser liablo for, 124. 

but not acceptor, or maker of note, unless by agree- 

ment, 124. 

protest when allowed, 124. 

‘ expenses of, and noting when recoverable, 125. 
costs of former action against plaintiff not recoverable, 28. 
transferor, without endorsement, not liable for, 125. 

unless bill is not what it purports to bo, 125. 
given to wife during coverture may treated by husband as 
joint or several property, 52. 

oonsequoucea as to sot off, 52. 

mutual credit constituted by taking, accepting, or endorsing 
a, 55. » 

* or by an agreement to fuicept, 55, 56. 
but ^jot by an agreement to endorse, 55.' 
nor by holding a bill or note as trustee for another, 
67. . 

action for goods sold, to be paid for by bill, not nuilntainablo 
during time that it would have been current, 78. 

but special action for not giving may bo brought at 
once, 78. 

when pahl for in advance by biU, which is dis- 
honoured, 87. 

whether it will support a count for money paid by surety, 172. 
damages in trover for, ,210. 

BOND, provisions of 8 & 9 W. III. c. 11. See Debt. 1 13 — 116. 

no more than i^onalty and costs can be rocovci'cd upon, 116. 
liability of amretics upon replevin bonds, 170, 265. 
will not support a count for money |>aid by a surety, 172. 
to resign living/ dtimages on, 10. 

BREACH OF FROlilSR OP 'MAURI AOE. 282, 2S3. 
wealth of defendant an aggravation, 282. 

. mitimtiou of damages, bad character, or grossnoss of manners, 
283. 

evidence in bar of action, 283. 

BREACHES, assignment of under 8 A 9 W. 111. c. 11. See Debt, 
113—116. 

BREAKING OPEN OUTER DOOR, effect of in action against sheriff, 

225. 

difference between ft-fa. and distrsss, 227. 

BROKER, set-off of debt from, in action by principal, 54. 

liable for negligence in effecting insurance, 310. 

BUILD, covenant to, 130 
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CARGO, aetioBS for fMght of, 146 — ^140. 

for not aapplrinfl^ 145 — 15A 
for not carrying, 153—155. 
for loss or iigury to. See CAIIBXSB 4 , 155—159. 
CARRIERS. 145—162. 

I. actions by for ooat of oarriago, 145—149. 
packed paioels, 145. 

where entire ship engaged at a specified rate. 146. 
when payment is to be made by ton. 146. 
when part has not been deUveiw. 146. 
weight, how calculated. 146. 

where freight is fixed with reference to oertaiii 
articles. 147.^ 

evidence in mitigation of damages. 148. 

time during which vessel was under repair, 149. 
port and pUotage charges. 149. 

actions for not supplying s cargo^ 149—152. 

measure of damage. 149. 

mode of calculating amount«whieh would have been 
earned. 149. * 

captain must tiy to earn fireight after broach. 149. 

but not boiore broach. 149. 
when freighter is loft at liberty as to species of 
cargo. 149. 

not bound to supply baHaat, 150. 
cargo must be loaded according to custom of port. 
150. 

stilmlation to pay a fixed sum in dofiiult of supplying 
cipgo. 151. • 

right of shipowner to retain freight afterwards 
earned, 151. ^ 

when Btipulatccf Riim has not bC^come duo, 152. 
profit made by shipowner with consent of charterer. 
152. 

II. actions against carriors, 158 — 102. 
for not taking a cargo. 153 — l(i5. 

damages must do tho immediate result, 1 53. 
costs of former action not allowed. 1 53. 
increaseil price of goods in place of those which 
ought to have boon brought, 154. 
clFoct of notico upon amount of daiuago, 154. 
more or less than penalty may bo roeo verod, 155. 
for loss or injury to go^s. 155 — 162. 

no dilferciiGo that Uicro is sotuo third imrty liable, 
155..- 

where vossel has been lost, 155e 

where cargo has been deiivei'c<l to a wrong person at 
its place of destination. 155. * 

where goods have been sold for repairs of ship. 156. 
198. 

which baa never reached its dosiination, 157, 
194. 

where plaintiff has only a limited interest in goods. 
156. 

when there is no evidenco of value, 156. 
liability of shipowners for loss caused by pilot. 157. 

or by fire or imbboiy. 158. 
only extends to value of ship and freight, 158. 
unless action is for a wrongful sale, 1 58. 
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CABitlERS^eoiilInfierl)* 

mod# of ##ttih#tf#g TBlue of abip and fioigtit, 

lff8. 

riiip indndoo appmriananoei^ 189. 
eoaUi beyond this amoont may bo reoovored, 189. 
whon Tiaua of goods must ba sMbed, 189. 
aot does not apply to inland navigation, 189. 
liabiU^ of land eameni at common law, 160. 
enM of notiot by them, 160. 

Garriert* Aot» 160—162. 
felony by a serrant, 161. 
gross negligence, 161. 
speciid contract, 161. 

by railwav or canal company, miist bo 
reasonable, 162. 

and aigpaed by party to be bound, 162. 
cattle, limitation as to value of, 162. 
loss, what amounts to, 162. 
value must be declared, 162. 

fraud in conoealing, 162. 

where contract is to carry a particular sort of goods^ 
162. 

CHARAOTER, evidence of in aggravation or mitigation of damages, 
260, 274, 281, 283, 288, 288. 

CHARTER PARTY. See Cabbikbs. 

CHARTERS, damages in trover and detinue for, 210, 220. 

CIRCUITY OF ACTION, pleiM in avoidance of, 6^ 142. 
90LLISION;MamageB for, 221," 222. 

COMMISSION AQENT, damager against for purchasing inferior goods, 
‘ 810. ,, 

COMMON, actions for injury to right of. See Easements, 256 — 258. 

COMPENSATION, under Lands Clauses Act, 242—252. 

mode of settling, assessing, and investing, 242. 
jury may decide that none is due, 242. 

have no jurisdiction over matters of title, 
248. 

nor in matters of collateral ogreement, 
248. 

no action for an injury arising out of their powers, 
exerois^ with care, 244. 
otherwise where aot is unauthorised or 
careless, 244,-245. 

ilamages for value of land, severance, and injuri- 
- ously affecting it, 242. 
what is an injunously affecting, 245, 247. 
no olaim in respect of a mere public 
izgury, 246. 

not recoverable till land is actually taken 
or affected, 247. 

notice to take is not a for 

this purpose, 247. 

must be in proportion to extent of claim- 
ant*# intereet, 248. 
in case of mining property, 249. 
time at whi<^ vidue of proper^ must 
be estimated, 250. 
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COMPBHBATION--(eoiil»ii«eci). 

oontisMit loM not allowed for till it 
naa coeurred, 260. 

but future loss may be, if certain, 
260<-262. 

imder Rallweya Cl ao ae a Act for teecipo» 
rary poaaeaaion of land, 262. 
for aereranoa or l^juiy to mines, 252. 
Waterworks and Towns Clauses Acta, 262. 
COMPROMISE, party indemnified is intiUed to, 170. 

efikot of notice to suxety, 171* 

CONSIDERATION, absenco of in a bill or note, 122. 
fiuluro of, 122, 123. 

CONTINGENCY, debt payable on, 68—60. 

liability to pay money on. See Set orr, 60. 

CONTRACT, damages for broach of, must be. the primary and natural 
result, 6. ^ 

unless ulterior eonsequencos wefp contem- 
plated, 7. 

new rule suggested in Fletcher v. TayUur^ 0. 
motive not a ground of, 10, 11. 

eaoept in case of broach of promise to 
marry, 282. 

to i>ay money, damages limited to principal and in- 
terest, 6. See Titles or Aotiomb. 
r^ht to rescind, 86, 105, 107, 108. , 

CONTRIBUTION. See SuRarrsHiP, 176. 

CORN or HAY, irregularity in distraining for, 231. 

. excessive distress in taking, 232. ^ 
landlord not bdiind to t^o in preference to gootls 
which are condfliionally exempt. See Illeuxl Dis- 
tress, 285. 

COSTS OF ACTIONS, not recoverable, if refosod in the original 

Court, .25, 92, 260. 

otherwise if not adjudicated upcni nt all, 
26. 

not allowed when incurred unnecessarily, 27, 
312. 

or whore former action not sustainable^ 
28 ; 

unless sanctioned by the defendant, 
SO. . , 

case of warranty and reiml^V 29. 
nor when thty wefo caused by tho*wrongful 
act of thO plaintiff, ^0. 

case of underlesBCO with covenants, 8(k 
may be recovered where there has been an 
L^emnitv, 31. * 

but only In esse of rightful claims, 168. 

unless indemnity be sgainst acts 
of particular person^ 168. 
not Dccessaiw to give surety notice of 
former action, 82. 

extra costs not a ground of legal damage, 260. 
and cannot be recovered, 25, 260. 
iinlese where they cannot 1^ taxed, 26, 
^ 64 . 
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or ifhim there is ea indemnitj, 27* 

9ed quart de hoe, 168. 

where the former aodon was agaiost plaintiff, 
and another, costa eeyered, 32. 
in action hj surety against oo-eurety, 175. 
CO-SURETy. See Subwttship, 174—176. 

COURT, application to amend poatea no lopger made to, 888. 

cannot reverse decision of judge ‘aa to amendment, 338. 
may amend where judge has left the bench, 832. 
of error will amend by amended record in Court below, 341. 
cannot review such amendment, 341. 
will postpone judgment to allow time for amend- 
meut, 341. 

change in their power to increase or abridge damages, 843, 
844. 

granting new triaL See New Trial, 345 — 861. 

COVENANT, for title and au(hority to convey, 05. 

* when something has psas^, damaged arc the dif- 

ference, 96. 

when nothing haa pasMd, the purchase money, 06. 
or the amount paid to perfect the title, 07. 
for quiet ex^oyment, not broken till disturbance, 97. 

damages, value of unoxpired term and damages of 
former action, 07. 

or amount paid for compromise, 08. 
whether rise in value may be allowed for, 98. 
or improvements, 98, 90, 354. 

' * where there has been an eviction trom iHirt of the 
, land, 100. 

deed is oonclusive*aa to amount of purchase money, 

loa •• 

against, or to pay off iuciimbi'ances, 101. 

difference between law in England and America, 

101 . 

where there is a contiiigout in6umV>rancc, 354. 

nominal damages when actual and eon- 
tiugent loss negatived, 102 
for further assurance, 354. 
to repair, liability of executors upon, 303. 

tenant may bo sued for breach of, during term. 133. 
damages are menaured by the injury to the 
reversion, 133. 

or coat of re|)airs when dope by the landlord, 
•134. 

though not assented to by tenant, 1 34. 
and though plaintiff has since lissigncid, 
134. 

nominal for disrepair before execution of 
lease, 134 

assignoe only liable for breaches during bis own 
time, 135. 

but burden of proof lies upon him, 135. 
and bound to remedy actual disrepair, 137. 
striet proof of dunrepair necessary, 135. 
damages, when action brought at the end of term, 
are the amount necessary to put premises into ' 
repair, 135. 
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COYENANT— (coiK»ntc«2>. 

not limitod to amount of inauranoe, if burnt 
down, 185. 

not bound to repair premiflea aubgequently 
erected without enprew covenant, 135. 
no answer that plaantifiTa interast has ceased, 
186. 

sublessee onljr liable for izgury caused by his own 

breach of ooranaiit^ 186. 

to keep in repair involvee a covenant to put in repair, 136. 
amount of repair depends on age and class of pre- 
mises, 136. 

how far evidence of dlBrex>air admissible, 137. 
ciToot of doctrine upon assignees, 1 37. 
expenses of survey generally borne by landlord, 138. 
when liable for repairs of party- wall, 138. 
eflbct of condition precedent that landlord shall 
put in repair, 138. 

damage where two counts, 138. • 

w^on action is by tenant agaiifst landlord, 139. * 
costs of another house cannot be recoi^red, 1 89. 
unless there has been delay on defen- 
dant’s part, 139. 

injury to one part of premises from non- 
repair of others, 139. 

damages may bo referred to tho master, 320. 
to build, damages ipeasured by real injury sustained, 139. 
to mine, liO. * 

to i>ay renewal One, must be opnimensumto with defend- 
ant’s iutefest, 141. ** 

to insure, premiums paid may be recovered, 1^1. 
where no loss hu.<) ocefirred, 141, 142» 
where a loss has oi'cuA'cd, damages measured by 
it, 143. 
to pay mtos, 143. 

to pay rent. Seo Kbxt, 143. ^ 

in COSO of alternative covoiniuta, noininal damages only 
on one, if money has been paid on the other, 144. 
assessing damages upon i>enalty for l>roach of cuvouunts, 
under 8 & 9 W. Ilf. c. 11, 113. 

to what coses statu t.e extends, 115. 
where it does not, 115. 
crown not bound by it, 110. 

to indemnify, or do sonic act, dmiuiges for hrcacli of, 107. 
gcnerarcavcnaut only cxieiids to lavffid ficts. lOH. 
utherw'lfc when an individual is specified, lOo. 
when executor may sue for breach of, 292. 

CROPS, distress of growing. See I^leoal Distre.ss, 231* 235. 

CUSTOMS ACTS, damages for seizure of goods under, 213. , 

bonA-fide detention of goods under, not a trespass, 
♦ 235. 

DAMAGES are recoverable in all personal and mixed actions, 1. 
and for suing after a prohibition, % 
and in debt for a penalty given by statute to tho party 
grieved, if Uie amount is certain, 2. 
but not where amount uncertain, or in action by 
informer, 2. 
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not reooTenbla In real aetionfl^ 1. 

nor upon an indictment or information^ 2. 

but an informer may have a third part of the 

fine^ 2. 

nominal, meaning ol^ 8. 

plaintiff entitled to, though tho injory cauae no 
loss, 8. 

unless damage is of the essence of the ac- 
tion, *4. 

for detention of a debt. 111. 

cannot bo sued for when debt has been paid 
before action. 111. 

otherwise when payment is made after, 
action brough^ 111, 858. 
unless accepted in bar of damages, 
112 . 

on a writ of inquiry, 821. 

not necessarily nominal, though no proof of actual loss, 5, 
276, 3^2. 

not a complete com^nsation, 5. 

for non-payment of money limited to principal and in- 
terest, 6. 

for breach of contract, must be tho primary and natural 
result, 6. 

unless ulterior consequences were contemplated 
by both parties, 7. 

ought a contract to th4s effect to bo proved, 8. 
now rqlo suggested in FUtvfur v. Tayltur, 9. 
iiiotivo not a ground of, lO, 11. 

^ ill actions of tort governed by looser principles, 12. 
motive a grolind of, 18. 

unless *tn actions against several, 13. 

or against a principal for the act of his agent, 
276. 

arc a penalty and not merely a compensation, 13. 
are too remote, 14 — 32. 

when claimed for loss of profits. 15 — 18, 83, 312. 

unless the profit was iUelf the thing contracted 
for. 15, 312. 

Scotch law differobt in tliis respect, 18. 
when the iqjury as not the natural result of tho act, 19. 
when caused by the act of tho plaintiff himself^ 20 — 28. 
effect of his negligence in cases of injury by acci- 
dent, 21 — 23. 

premature expenses, incurred while- contract in- 
complete, 23. 

' when tiio wron^ul act of a third party, which could 
not have been expected, 24. 

otherwise when such was the natural result of the 
VTTong done, 24, 25. 
ooeta of former actions, 25-^2. 

not recoverable, if refused or limited in the original 
Court, 25, 92, 260. 

otherwise if not adjudicated upon at ell, 26. 
full costs allowed whero they cannot be taxcid, 26, 254. 
and where there is an indemnity, 27. 
std guemx dc hoe^ 168. 

not allowed when incurred unnecessarily, 27, 812. 
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or whore fhrmer aoiUm not snstidfinble, 28. 

imleM motioned by the defendant^ 80. 
case of warranty and renl% 29. 
nor when they were oauaed by the wrongful! act 
of the plaintiiTt SO. 

case of undorleaaee with ooTenanta, 80. 
may be reooyerod where there has been an indemnity » 31. 
but onlv in ease of lawful claima, 168. 

unlesB indemnity be against the acta of a par- 
ticular person, 168. 

not necessary to give surety notice of former 
action, 82. 

where former action against plaintiff and another, costa 
severed, 82. 

cannot bo ^ven for anything before cause of nctioti, 32. 
subsequent to action may 1^ allowed for, when it is the 
natural result^ and not itself a new cause of oction, 
53 — 36 . 

interest given up to judgment sigzsed, 34. 
when evidence of specific subsequent iqjuxy allowed, 36. 
a legal (uot moral) liability to pay money a ground 
of, 3T. 

for instance, a judgment recovered, 166. 
uot recoverable, when not tho necessary result of 
ilcfendant*s act, 36. • 

• or a now cause of action, as a continuing nuisance, 
36. 

* if given in such a case, judgment arrested, 328. 
evidence in laitigation of, not ^idmiMslblo if it c^Jipld have 
been picacted, 38, 321. 

tior for all tlie purposes oI^r cross action, 3iW 
nor when merely res inter itliot acta, 3fi, 1^2, 290. 

right of action agniust a third party, 39. 
nor when it would contradict any rule of evidence, 41. 
inferiority a ground of reduction in aotious for price of 
goods, 42. • 

or work and labotir, or hire of services, 42. 

but not in actions for freight, or aii attorney's 
bill, 41. 

unless no benefit received, 41. 
measure of reduction in such ensos, 43. 
work done or materials supplied by employer, 43. 
injiiiy to, or loss of employei's goods, 43. 
extenuating ciroumstances. See diffoi^n^ titles of 
actions, 4&^ 
absouoo of malice, 45. 

sot-dff. See Svr-orr, Mutdai. Credit, CqMxiKOENT Lia- 
BIXJTT. Eqoitablb Set-otf, 46 — 62. 
cannot exceed amount laid, 68. 

if more given, judgment reversed, 883. 
plaintiff may enter a remittitur as to excess, 833. 

Court will not amend declaration to meet verdict, 833. 
will grant a new trial with leave to amend, 888. 
double and treble in osrtain esses, 888. 

ascertained by multiplying amount of verdict, 834. 
mode of assessing. See Judokeht, Sbvebal Counts, Seve- 
ral DETSiinANTB, Wbit Of Ikquibt, 819 — 886. 
power of Court to Increase or abridge, 848, 844. 
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too BBudl or osoemdTo. Soe Nsw Tbial, 845 — 851.^ 
liquidated, Ibrm the aeoertained amount of the verdict, 68, 65. 
but must bo aued for aa each, 64. 
and must not be fixed in evanon of usury laws, 65. 
judge must ^oide whether a penalty or, 65. 

will be conatrued ae a penalty, when so stated to be, 
without controlling words, 65. 
or when a laxger sum is to be due in defitult 
• of a smaller, 65. 

unless stipulated for in express terms, 67, n. 
or where there ore several things to be don^ 
the breach of which can be measured 
in money, 66. 

otherwise when the damages would be 
uncertain, 67. 

or where the event is sitiglo and uncer- 
tain, 67. 

mero use of words “liquidated damages'* not deci- 
sive, 68. • 

Court incline to consider sum fixed a penalty, 68. 
cannot be given beyond penalty, when sued for as such, 64. 
more or less may bo given, when action is on con- 
tract, 64. 

assessing under 8 A 0 W. III. in action for penalty. 
me Debt, 118 . 

DEBT, damages for detention, in general nominal. 111. 

• may bo substantial, as on a mortgage deed, 111. 
plea bad, tyilcss it profess to answer. 111. 
action for nominal, cannot bo commenced after pay- 
niQiit, 111. 

may l>o tarried on, if payment after action, 112, 353. 
none when* plea of tender found for defendant, 113. 
on a penal statute, 2. 

for a i>enalty as liquidated damages. See Penalty, Liquidated 
DAMA<»t:s, 65, 117. 

on a bond, nasighing breaches under 8 A 9 W. III. c. 11., 118. 
statute compulsory, 114. 
same judgment as before, 114. 
dificrent modes of proce^iug under statute, 114. 
to what cases it extends, 115. 
when it docs not apply, 115. 
not binding upon the crown, 116. 
damages limited to amount of penalty and costs, 116. 
satisfaction entered on payment, 116. 

' '4’hen penqUy not in a bond, plaintiff need not sue for it, 116. 
and may recover more or less, 116. 
mode of calculating value of a sum in foreign eni^fency, 116. 

DECK GOODS, contribute to a general average^ 190. 

not contributed for unless in case of nsage^ 198. 

DEFAMATION, evidence of malice, 278—275. T. 

other words or writiog, may be used ss^^^3. 
persisting in the charM, 274. 
giving ciimlalion to the lib^, 275. 
general evidence of good diameter only allowed to 
rebut contrary evidraoe^ 274. 
evidence of geheral competency^ 274. 
malieeof one not evidence in aotimi sgalnst another. 275. 
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daDoaiges in joint 9«etioiui, 1^ pcvrlnm or huBbond and 
infe,li75» 

circulation of libel, an aggiaration of, 275. 
specific proof of, unnecesaarv, 276. 
when pro^pectire may be allowoil. 276. 
epecifio injurv after action, when admiAibltf 
in proof of, 276. 

when general evidence of may be given, 277. 
special damage, when necessary, 278. 

must bo laid with certainty, 278. 
must bo the natiAal reault of defendant's act, 
279. 

when act of third party a ground of^ 
279. 

uiitigation of damages ; defendant did not originate 
tlio Hboh 280. 

hft<l cause to believe it, 280 . 
previous provocation, 281. 
general had character^ 281. 
juBbification, 281. 

former recovery against another person, 
no ground for, 282. 

DKFAULT. Soo Judgment by, 321 — 323, 825. 

DEMAND OF INTEREST, what is n sufficient, 75. 

DEMURRER, asacssing dan^ges after judgment on, 323. 

to part of tho doclaraiion, and default or plea aa 
• rest, 323. 

crvitingoit ahsesament of damages on,,Q24. 
when plaint if!' may hike judgnicut on, and abandon tho 
. ii*HucB| 324. ^ • 

DKpOSIT, on contract to purchoa# laud, interest on, 72. 

DETENTION OF CHATTEL, <lainages for, 217. 

DETINUE, judgment in, 219. 

htatutory power to order delivery of chattel, 219, n. 
jury ought to find value separately, 220. 

and now writ of inquiry cannot be awarded, if they 
omit to do so, 38A 

poatea may sometimeati>e amended, 838. 
damages when property cannot be returned, 220. 

in action for charters or 'scrip, 220. 
plea of acooptonco of goods since action, 220. 
effect of judgment in altering propcfty. 220. 
agoinst. garnishee, greater damages Ihao ^boae claimod 
against defendant, 63. * * 

DEVA'STAVIT, effect of upon the liability of an executor, 308. 

difference between doctrines of law and equity, aa to, 
308. 

DI^IATION from contract fer work, 103. 

D]|ulPIDATION8, liability of executor of deceased incumbent for, 
t 297. 

DISMISSAL from ssrvlee. See Hmivo, 106 — 110. 

DISTRESS. See IllxcmlL Dnpnns, 280 — 236. 

DIVIDEND must be apportiemed to whole debt, where part is gusran- 
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L>OW£R, no damagMi on writ of rigl^ of, 198. 

are reoovmtble in dower ^mde mihU kabet, 198. 
demand is neeessaiv, 198. 
mode of assesaing their amount, 198. 
time to which th^ are osacMed, 199. 
effect of death of heir or widow, 199. 
only aix years* airears or damages recoTerable, 199. 
DIIAWBR, liability of. See Bilia, 119—294. 

DRIVINQ distress into another county, action for, 233. 

EASEMENTS, nominal damages where right has been infringed, though 
no loss, 256. 

unless right is a matter pwbliei jurig, 257. 

poirticular but nut special damage noceasary, 
257. 

actions by roverstonera must show injury, 257. 

a^nst the lord for putting cattle upon com- 
mon, 25S. 

. continued obstruction may be sued for continfoally, 257. 
EJECTMENT, changes in its' character, 197. 

judgment in, 197. 

when mesne profits may be recorered, 197. 

See Mxsirjfi PnoriTs, 252 — 256. 
coats of, may be recovered in action for mesue 
profits, 254. 

ENDOllSKK, liability of. See Bilub, 119—124. 

ENTRY, when neceasf^ry to maintain tren^iass, 258. 

when made, relates back to origin of title, 253. 

miless whore party possession was* nut a tres|*as8er 
till entry, 253. 

EQUITABLE SET-O^^'F. See Set oi r, 60—62. 

doctrine of dovnatavii, 303. 

K8CA1*E, action of debt for, abolislied, 268. 

daiiMges in action on the case for, 268. 

EVICTION. See CoTaMAVTs von Titls, 95 — 102. 

by landlord bars an action for rent, 100, 129. 
by title paramount oanses an apportionment, 100, 129. 
EXCESSIVE DAMAGES. See Nsw Trial. 347—351. 

DISTRESS. 4Bee Illxoal Dibtbbss, 280, 232. 
EXECUTION against goods, whether it will support a count for money 
paid by surety, 173. 

EXECUTORS, actions by, 291—295. 

^ must 1)3 brought in respect of some wrong affecting tho 
personal estate, 291. 

not neoessarw to provo actual damage, 292. 

* unless In acuons of real covenants, 292. 
when they cannot sue ; messuro of damages, 293. 
right to sue for trespass to goods, 293. 
or to lands, 294. 

or for iigury causing death, 294. 

no damages for mental suffering, Jfi4. 
only when deceased might havwaued, 
295. 

set-off in actions by, 52, 61. 
actions against, 295—305. 

when SUM as such, arc liable to evtent of assets, 295. 
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contraotB of the tostelar in gonml mirriTo ogaiiut, 2&6, 
unlo88 in matlton of penonal lAill, 290. 
reToofttion of nathonty by death, 290. 
treiipaMi tnay be maintainad agidnat» 290. 
liabuity of for dilapidalioni^ w7. 

what oontoaotB mado by, hind him in hla ropresonUtirl 
eharaotar, 290. 
when liable personally, 299. 

trading ; submisdon to arbitration, 299. 

fuuend expenses, 800. 

use and occupation, 300. 

rant due ainoe teetator'a death, 301. 

where term has been assigned, 302. 
mode of estimating profits from lund, 302. 
covenant to repair, 808. 
devastavit at law and in cM^uity, 308. 
want of assets should be pleaded. 304. 

^effect of judgment against de bonia teUatans, 804^ 

^ de banie jHypriie, 306. • 

set-off in actions against, 63. 

payments mode by executor, de son tort, go in mitiga- 
tion of damages, 46. 

sued in replevin may recover damages, 229. 
EXTORTION, treble damages in action against sheriff for, 269. 

form of declaration, 270. 

EXTRAS, how sued for, 103. 

original contract must be put in stamped,* 103. 

FACTOR, set-off in ifbtious by or against, 63. 

FALSE IMPRISO]^MENT« probable cause a ground oCmitigation, 202. 

but if amounting to a jiis^fication, must V>e pleaded, 263. 
remand by the magistrate fioi a ground of cfaniRgos, 203. 
nor circumetaiicos of subsequent prosecution, 263. 
damages in actions by and aminat several. 263. 

against justices of the peace, 204. 
jury wil) look to all the circumstances, 241. 

FIRE INSURANCE is a contract of indemnity, 177. 

sum iusuro«i for does not oporate as the asoei'iaiiied value, 178. 
property is to be ostimatou at its intrinsio value, 178. 
at what time the value is to bo calculated, 179. 
bailees may insure for fbll value, ISO. 

are trustees for residue above their own interest, IHO. 
profits must be expressly insured, 180. 
expenses of saving property, 1 80. 

FIXTURF,S, damages in trover for, 209. 

in treepses for, 220. 

on policy of Insurance for moveable, 177. 
FOREIGN CTURRBNOY, mode of ealculaiing value of. 117^ 

FOREIGN JUDGMENT, interest upon, 73. 

FORMER RECOVERT. See JuDOMnnr Rkoovxbxd. 

FRElGfinr, loss or Injury to goods not a ground for mitigation of 
* dsmsgss in setions for, 41. 
sotioiis for payment 146 — 149. 

for n€»t supplying, 149 — 162. 
for not tstfag, 163 — 166. 

See Gauwaas, Maaiira lasDnaaca, QgffaaAX. 
AVRRAGr. 
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FUNBRAI. BXPENSBS^ of eueatoni for, MO. 

FUTURE DAltAOB. Sm PMoraonra DAMAam. 

OoA)6k aold «nd deliTored, no interest nooTanfol^ 7S. 

unless pigment to be made by bill» 73. 
when to be paid for by bill which is not given, 78. 
inferiority may be given in evidence, 42. 
measure of reduction of price, 43. 
baigained and aold, when no actual delivery, 78. 
action for not accepting, 78. 

damages, difference between contract and market 

price, 78. 

in some caaea plaintiff may auo before ex- 
piration of time fixed for performance of 
contract, 79. 

vendor cannot re-aell goods, if buyer fail to carry them away, 80. 
absolute contract to pay for goods, though not accepted, 81. 
action for refusal to deliver, same rule of damages, 81. 

where vendor has renounced contract befeffeday fixed, 82. 
when no time fixed for completion of contract, 82. 
sx^iai damage may bo recovered, 82. 
where payment m^e in advance, 84 — 87. 

bills which are dishonoured, 87. 
may be the sulyect of set-off, 48. 

See Warhamtt, 87 — 91. 
sold by master for necessities of ship, 156, 193< 
mo<lo of valuing, 150. 

, lost by dlrrier, or injured by carrier. See Carrier, 155 — 162. 
inodu of valuing. See«VALi;B. , 

whetner oxocuiioti upon, will support a count for monoy paid 
by wiroty, 173. 

GUARANTY. See SuROTTaHii^ 
trover for, 211. 

HlUINQ, contracts of, 106 — llQ. 

nothing recoverablo upon a sperial contract which haj not 
been performed, 1 06. 

nor upon a qaantum Tneruit, iiulcss dofcudantt^prc- 
vented performance. 106. 
nor where diainissiil woe for misconduct, 106. 

when euoh dismissal a good defence, 106, n. 
contract to ^y for service is not a contract to employ, 106. 
unlesa word agreed *’ is used, 106. 

then does not amount to m promise to pay 
after dismissal,* 14)7. 

agreement to pay a yearly salacy is a yearly 
• 'hiring, 107. 

when action for dismissal may be brought, 107. 

damages in it; include past service, 107* 108, 354. 
contract cannot be treated as subsisting for any puinose 
but that of suing, 107. 

right of action passss to assigness in bankruptcy, 108, 
305, 308. 

plaintiff, improperly dismisiicd, may sue at once on a ovan- 
fum 108. 

inferiority of aarrioes msj be given in evidence, 108. 
doctrine of oonstniethre service lor whole period 
overruled, 108. 
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monih*ft notice in ceee of menU nrranta^ ltM>. 
who ere euch, 109. 

damagea In action for not giving notice do not uoHude 
paat aervice, 109. 

salary not v^thin statute of apportionment^ 109. 

See Work aho ItABOun, 103—105. 

HOLDING OVER after giving notice to quit, 131. 

receiving notice to quit. See Rent, 132. 

HUSBAND AND WIFB, set off in actions by and against, 51. 

no special damage on joint count for libel in 
action by, 275. 

separate count for injury to liusbaud 
may bo added, 276. 

ILLEGAL DISTRESS, 230--230. 

irregularity in distresji for rent ; actiou must be for actual 
cj^iage, 230. 

oxcessqve distress, 280. • 

mode of calculating value, 231. 
no damages for sale unless allegod, 231. 
when trespass will lie for, 231. 
distraining for more rent than is due, 231. 
where nothing is due, 231 . 

irregularity in distraining corn, hay, or growing cru|>H, 233. 
effect of tender, 233. 

Belling without a])praiseinetit, 233. ^ 

not removing goods ; nut giving notice ; not seUing»at best 
price, 233 • 

driving cattle out of county, 233. 
when diotrcBS is void ab in^tw, 234. 

tender before or after^istress ; aftet^ impounding, 234. 
mere non-feasance not sufficient, 234. 
distress may be void as to x>art only, 235. 
distraining privileged artiolrs, 235. 

where only other distress consists of growing crops, 235. 

IMPROVEMENTS a ground of damage in action on a wiin anty, 9U. 

on covenant for title, 1)8. 354. 
whether value of can be recovered in trover, 207 — 
209. 

not allowed for in action for inesno pixifits, 255. 
INCUMBRANCES. See Covbnant auainbt, 101. 

indemnity, recovery of costs under, 31, 168. 

See SurstVsiiif, 163 — 196. 

INDICTMENT, no damages recoverable, on, 2. 

when given by statute must be lAiod for, 2. 
informer may upon conviction obtain a third of 
fine, 2« • 

inferiority a ground for mitigation of damages, 42. 
measure of reduction, 43. 

not in actions for freight, or on an attorney’s bill, 
41. 

INSURANCE. SeeFiRA Lnrs^ Marznk Irsurarok. 
insurer covsDsnt to ; prsmiums msj bo reoovsrsd, 14L 
where no loss hss ooeamd, 141, 142. 
where a loss has ooooiTsd 143» 
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INTEREST. I., at oominon law« trhen g^Ten, 69. 
alwaja on bills and iiotos^ 118 . 

may be withheld unless expressly leseryed, 118. 
not given while note in hands of alien enemy, 118. 
where exprosAy reserved, runs from date, 118. 

though no action oould have been originally main- 
tained, 118. 

if note given as a legsoy, would run from maker's 
death, 118. 

- where not reserved, runs from maturity, 119. 

or from demand, when instrument payable on de- 
mand, 119. 

liability of drawer, endorser, or guarantor for, 119. 
when note payable by instalments, 119. 
does not run after a tender, 73, 119. 
payment into Court must include, 119. 
caunot be recovered from maturity of bill without its 
production, 120. 

calculated at current rate of placo whoss laws govern 
paymeift, 120. • 

lex loci aolutionU is the Ux loci eontraeiHs, 120. 
hence different liabilities of acceptor, drawer, and en- 
dorser, 120. 

whore expressly reserved, governed by lex loci eon- 
traetHs, 74, 121. 
in trover for a bill, 203 — 205. 

contract of indemnity does not imply interest on money 

• •|>aiil, ()9. , 

course of dealing laises a contract to ]^y even compound, 

• •70. • • 

but not upon the last balance, 70. 
a^'cyiuent to pay by note raises a contract for, 70. 

fiu?t of such agroemeut is a question for ^lo jury, 

bond with a penalty carries, 71. 

but not when parties only bound in the amount due, 
71. 

given on an award payable on a certain day, 72. 
not rocoyorablo in action for recovery of deposit, 72. 
except as damages, 72. 

nor even then in action against tlie auctioneer, 
72. 

nor ill action for money secured on mortgage, 73. 
or for money |>ayable on a fixed day, 71. 
or upon a contract to indemnify, 72. 

, except as damages, 72, 78. 
nor for money lent, paid, had and received, or on 
I account stated, 73. 

nor for goods sold, work and labour, oV policy of 
insurance, 78. 

nor on foreim judgment, where plaintifif has been 
guilty of laches, 73. 

caloulated up to time of payment into Court, 78. 

or judgment signed, 74. 
recovered at law always 51. per cent.. 74. 

II.. by statute, 74. 

in trespssB. 74. 
trover, 74. 

on policios of iosuitmce, 74, 190. 
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INTEREST — (coniinued). 

what sums eonddend oertain, 74. 
whit is a safflaiant demand, 75. 

notice of action, when neoenwy, mnat demand inleroet, 
75. 

jury iMinnot bo controlled In their discretion, 75. 
can only be giTen by jury, 75. 
on judgments, 76. 

time from which it is calculated, 76. 
on writ of error, 76. 

may be given by House of Lords, 7d. 
in action for breach of covenant for title, Od, 07. 
beyond penalty where express agreement, 117. 

JOINT ACTIONS, principle of damages in, 268, 839. 

cannot be asaessed severally, 328. 
efTect of default by one defendant. See Judo* 
MKNT BT Default, 331. 

JOINT AND j9EV£RAL BOND, when itinay be sot off, 51.** 

debts, when they may be set off against each 
other, 50, 62. 

when they cannot, 50. 

JUDGE must dccitlo whether a fixed sum is a penalty or liquidatotl 
damages, 06. 

must direct sis to the place by whose laws interest is to bo 
regulated, 121. 

os t<f the measure of damages, 337. * • 

effect of a^wroug ruling by, sis to right to heg{n, 837. 
wbeu anientlmeiit of postea may be made by, %8. 
his <lecisiou is final, 338. ^ • 

application may be mode to Jiiin in full Cdurt, 339. 

Court may uruend if ho hiih loft bench, 339. 
cannot atiioud from recollection, 339. 

See Ambndmrnt, C%)uut. 

in case of excessive vordict will .suggest to counsel to agree 
on a sum, 350. 

JUDGMENT BY CONFESSION, express or implio«l, 819. 

when execution may issue for the amount at once, 
820. 

or on de&ult in payment of an instalment, 

320. 

when necessary to have a reference to the Master, 
*320. • . 

* or a writ of inquiry, fiee Wmf cur IxqurRr, 

321 , 

JUDQ5f£NT ON DEMURRER, assessing damo^ on, 323, 382. 

JUDGMENT BY DEFAULT*, admits the cause of action alleged, 

321. 

but not the amount unleoa put in issue, 321. 
where the writ has been specially endorsed, 322. 
where it has not been, 322. 

is final in ease of a liquidated demand for money, 

322. 

when a reference to the Master mav be had, 820. 
when neccseary to sue out writ of inquiry, 321. 
evidence upon writ of inquiry, 321, 822. 
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JUXX^^MEKT BY DEFAULT— 

where there are eereral cotmts. See Several Counts, 
823. ^ 

M to part only, and plea or demurrer as to rest. 823. 
on one of several counts, on which plaintiff may recover 
^ all he claims, 825. 

JUDQlfENT ARRESTED formerly, but not now. in ease of general 
verdict, where one count was bad. 828. n. 
in case of micyoinder of good counts. 328. 

unless verdict for defendant, or j9rot^[ui on 

counts improperly joined. 328. 
where dama^^ are given for matter subsequent to 
action brought, or previous to right of action. 328. 

«TUDOMENT REVERSED where entire damages against all. and some 
only guiltv of part. 329. 

where damages are ameesed severally instead of 
jointly, 330. 

whore greater damages are given than ^ro laid. 333. 

JUDGMENT RECOVERED is a damnification to its fbll amount, 166. 

a bar to a second action in trover, or trespass. 217. 219. 
or in detinue. 220. 
or for negligence. 270. 
or slander. 276. 
or injury to a right, 34. 

not a bar to an action for a nuisance, or continuing tres- 
pass to land, 33. 240. 

I*. aor obstruction to an easement. 2^7, 
in action for iuiprisonmen^ no bar to action for mali- 
• • cious prosecution. 263. * 

agtuTiAt ono adultoror no bar to action against another. 

• 2110 . « 

against iiiAnrors, ns bar to action for a collision,, 39. 
against one slandei'er. no bar to action against another, 
2tt2. 

JUDGMENT may bo the sul^ect of setK>ff though writ of error i^end- 
ing, 49. 

but not a verdict before judgment, 49. 
nor when satisfied by execution, 40. 
will not bo stayed to let in a judgment on a cross 
action, 49. 

when considered to bo signed. 74. 76. 

interest upon. 76. 

form of, against an executor, 804. 

, lu ehbet, 306. 

nuw b«>iiinintaineA m to port, and roratned as’ to 
daraagee, 351.- 

JURISDICTION. BcSsing goods out of, 2^7. 

anresung out of. 862. 

JURY may withhold interest, 75, 118. 

amount is at their disoretion, 75. 120. 
summoned by sheriff to ssc?criain property. 228. 
effect of their verdict, 228. 

must assess value of goods in detinue eeparstely. 220. 335. 

freeh writ eaanot issuer unless judgment be by default. 336. 
must assess value of rent and distrese in replevin. 229. 
asaeesment of oompsnsation by, under Lanas* Clauses Aet. 24A 
may decide that none ie due, 248, 
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JURY — (eomHmMed^, ^ 

have no jurisdiction oyer matters of title, or oollateisl 
agreement, 248. 

postea may be amended, in aooordanoe with intention of, 840. 

intention how aaoerlained; 840. 
judge must direct ae to measure of damago% 888. 

and as to the place whose laws govern the 
rate of intereat, 121. 

mistake or misconduct of ground for a new trial, 838, 845, 
846. 

JUSTICE OF THE PEACE, damages in actions against, 264. 

JUSTIFICATION ; an unsueoessful plea is an aggravation of damages, 
268. 

evidence which amount! to, cannot bo given in 
mitigation of dami^o^ 263, 281. 
no evidence that plaintiff had submitted to same 
imputations before, 281. 

KEEP of an animal not a ground of mitigation of damages Ip trover, 
214. 

may be recovered in aetion on a warranty, 89. 

liAND, sales of, 91 — 96. 

action for broach of contract to eonver, 91. 

vendee may recover de^>oBit witn interest as damages, 91. 
and exponses of investigating title, 92. 
but not ex|>en 80 s prematurely incurred, 92. 

unless in case of misrepreHcntation, 92i 
tior*co6ts of suit for speciiio perfomianocs 92. 
nor profits from a re-siile, Ac., 23, 92. 
nor value of improvements mode, 9.^ • 
nor loss incurred by ‘■oiling out stock, 93. 
nor dutiiages for loss of bargain, 93. 

unless vendor bus had no shadow of title, 93. 
special datuago, 93. 

whore contract void ab iniiio, deposit may bo recovered, 02. 
and a moiety of auction- money, 92. 

but neither interest nor expenses of invest!' 
gated title, 92. 

contract may be rcMcinded for defect of title, 92, 94. 

and purchaser need not accept doubtful title^ even 
with All indemnity, 94. 

but if let into iioseeasioii, cannot rescind, 94. 
nojr can tie retain part, axid Abandon part of 
* same purchase, 92. ^ • • 

at an auction, oacli lot a distinct sale, 92. * 

• damages liquidated by consent, 94. . 

damages for not accepting conveyance are the injuiy plaintiff 
bas sustainod. 96. 

usual conditions of sale, 95. 

See Co V KM A Via roR Titlb, 95 — 102. 

Hbmt, 126--188. 

COVBNANTS TO RKPAlB, 183-'*188« 

TO Buixji and mirb, 189 — 141. 

TrRSPASS, EASJKMBMTa, CotfPBIiaATIOII, Mbohb Pboihb, 
287—258. 

LANDLORD AND TENANT. Sae Bxbt, CovBiiAiim 
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LIFE INSURANCE : ftiU amount of intoMt at time of iaeunmce 
may be reooTeted, 176. 

measure of damages on an iDSuranoe against accidents, 176. 
LIGHTS, aetiona for imuiy to.' See Esjumibiitb^ 256 — 268. 

LIVING, damages on bond to reaigii, 10. 

LTlSS of freight, goods, or ship. See Cabbibbs, Gbnbral Avbraov, 
Mabime Ibsuramce. 

MALICK. SbeMoTZTK. 

MALICIOUS ARREST. See Faub Ikfrisonkbnt, 262 — 264. 

MALICIOUS PROSECUTION ^ damago must be shown, 259. 

liability to jiav extra costs is not damage. 260. 

nor can mej be recovered, if paid, 260. 
malice and want of probable cause, 13, 260. 

evidence of bad character of plaintiff, 260 — 262. 
not barred by recovery in action for false imprison* 
mout, 268. 

MARINE INSURANCE, Wl— 190. 

wiioii loss is total without abaudonment, 181 . 
constructive total loss in case of the ship, 1S2. 

in case of cargo or freight, 182. 
notice of abandonment must be given, 183. 
otherwise only average loss, 183. 
election to treat as a partial loss precludes aban- 
donment, 183. 

« tmnecessary in case of freight, 183. 
where the insurance is free of particular average, 184. 
total loss may become partial by matfer subsequent, 185. 
even whore notice of abandonment lias been given 
** ^ and accepted, 185. 

value may be agrei^d on beforcliand, as liquitlatM da* 
msgos, 1 86. 

mode of valuing goods or freight, in an open policy, when 
loss is total, 186. 

insuref is entitlcKi to benefit of salvage, 186. 
mode of valuing partial loss in case of ship, 187. 

deduction on account of new for old materials, 
187. 

in case of goods or freight, 18S. 
charges incurred for preservation of vessel, cargo, or 
freight, 188. 

for proviidoos and wa^s in case of embargo, 189. 
liability of insurers in respect of a general average loss. 1 89. 

lipw for bo\md by adiustment in a foreign port, 
189. 

interest on policy, 74, 180. 

'See OjnfKRAi. Avkraob, 100 — 106. 

MASTER i; rases in which a reference will be allowed in place of writ 
of inquiry, 320. 

MESNE PROFITS, against whom action will lie, 252. 

damages when limited to time of actual possession, 253. 

recoverable for entire period over which title 
extends, 253. 

unless occupant Is not a trespaaser till entry, 253. 
effect of judgment in syeetmont on right to, 256. , 
not cvnftned to mere rent of premiaea^ 253. 
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HESKB PROFITS— (eoNttmced) 

nominal, tmloaa dnralion of dofendant^a poaoeaa io n 
is proYod, 254* 

oosts of previous qeotmeni, 254, 

now generally recoverable in ejectment, 255. 
mitigation of damages; paymente, improvemeuts, 2«'i5. ^ 
a remittitw domeo in ijectment, no hit to action for, 255. 
when recoverable in ejectment, 255. 

cfTect of such recovery, 256. 
actions by and against executors, 256. 

MINE, actions on covenant to, 140. 

for rent of, 126. 

for taking minerals from, 20H, 230. 
for injury tc», 240. 

compensation for urhen taken under public act, 249, 2 .'j 2. 
MITIGATION OF DAMAGES, evidence not achnisHiblo if it could 
hav6i>cen pleaded, 38, 213, 263, 281, 321. 

^nor for all tlio purposes of a cross action, 39, 2^. 

*iioy when ineroty ivs itUer attOM^tcia, 80. • 

See JuiXiMCNT Kkcovjcred. 
right of action agiunst a third party, 39, 155. 
inferiority of goods or work, 42. 

not ndniissible in actions for freight, or on an uttorncy'H 
bill, 41. 

unless no benefit has been obtained, 41. 
measure of rtnl action in such cases, 43. 

W4>rk done or materials supplied by employer, 43. 
injury to or loss of employer's gootis, 43. • 

juiperCtict title to goods <9r lands, 213, 237., , 
redclivoiy of goods, or repayment, 215, 223, 224. 
libellous character of moperty taken, 293. 
absence of inahce, and i^pna fidos. 2257 2tU), 262, 280. 

Sue Sl.nucTlo^, Adulteht, Hbeacii or 1 *komisk. 
MlXKl) ACTIONS, damai{cs are recoverable iti, 1. 

See I»owKH, l'iJi;ci.\iKNT, OrAux Imckdit, 197—201. 
MONEY PAID IJV SURETY, what nbaounts to. Sco SriiFTTsiiir, 
172 -174. 

MOUIXIAOE DEED, interest on, 72. 

when it will support a count for money paid byauicty, 
173. 

MOTIVE not a ground of damage in case of contnu'ts, 10. 

otherwise in case of torts, 12. See Tiiles of Actions, 
but •motive of one no ground vf .damsgo in action 
ngaiAat him and another, 13. • • 

nor in action ogaiuat iflrincipal for act of him 
agent, 275. • 

ground of mitigation of damage. See Titles of Actions, 
45 . 

evidanco of character in proof of probaHle cause, 260, 
281. 

MUTUAL CREDIT iK BANKRUPTCY. See Swr-orr, 55, 58. 

NKGLIUBNCE, whon the plaintiir may recover, though himself su 
fault, 21, 23. 

when hitnaolf a trespaaaer, 22. 
in Admiralty Courts, damagss divided when both 
parties are to blame, 222. 
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liMlItjr of ahipowncn fi»r lorn caused by» limited, 
168, 222. 

of cafners by land limited in case of certain 
artielesi, 160 — 162. 

effect of gross negllMnce at common law, 160. 
since the (triers' Act, 161. 

See CaBJuxjRB. 

iiT exercising powers of .an Act of Parliament creates 
a liability to action, 244. 
damages for personal injury caused by, 264. 

where the action is by the executors. See £xk> 
CUTORS, 294. 

See SiiERirv, 265—269. 

Attouxxt. 270—272. 

goes in mitigntiou of damages in action of seduction, 
286. 

or of adultery, 288. 

NEW TRf AL has taken the place of ati attaint, 845, 847. < 

* an<l of flie old jurisdiction to inert ase or abridge 

damt^^os, 344. 

in what cases allowed, 833, 345. ^ 

not allowed, where damages ore nnliquidated, on groiThti 
of smallness, 345. 

unless in case of misdirection or miscalcu- 
lation, 345* 

or misconduct of the jury, 346. 
allowed, for smallucsH, where tliere.is a measure of 
daiuugos, 346. 

• ** not where plaintiiT has allowed Mainagcs to bo as- 
soMsctl contiiigoiitly, 347. 

wh^l\ allowed on tUt«gruund of damages being excessive, 
347. • . 

examples of cases in which refused, 348 — 350. 

ill which granted, 350. 
not granted when verdict is under 20/., 351. 

unless purVerse, or on a matter of i>erniRnGnt right, 
851. 

or in cases tried bofi»re an inferior Court, 351. 

NOLLE PRuSKQn in ease of judgment by default, on cuuuts which 
need a writ of inquiry, 323. 

unless a payiunit has been made generally, 323. 
u]>oii count ileiuurred to,»in case of default upi>u another, 
323 .^ 

i)pob issue of fact, where plaintiff, has judgment ou de- 
murrer, <324. 

upon counts improperly joined, 82S. 
against f-tome where damages have been assessed severally, 
3.no. 

» against defendants who plead matter of personal dis- 
ohaige, 331. 

against tliuse who plead in tort, where some make default, 
332. 

NOMINAL DAMAGES must be given wberever there la a right of 
action, thooi^ no loss is proved, 8. 

but not where damage ia of the eeeenoe of the action, 
4, 257, 267, 270, 272» 318» 814. 
for detentiou of debt. 111. 





NOKlKAli DAMAGES— (eoiiei«fi8<l). 

OMmot be sued f6r when dttflndtnt has been paid 
befbre aotioD^ 111. 

otherwise^ when payment is made after aetfon 
broueht. 111, 358b 

unleas aooepted in bar of damages, 112. 
by consent, on re-deltvery of ohatteli^ 216. 
on a writ of inquiiy, 321. 

NOTE, nndertabing to pay by, carries interest^ 70. 
breach of agreement to give, 78. 

whether it will support count for money paid by surety, 
172. 

SeeBiLxa. 

NOTICE, menial servants entitled to one month's, 109. 
who are inenials, 409. 
damages for dismissing without, 109. 
want of, does not make distroM void, 233. 

N OTl N G, <^hen recoverable, 126. 


PACKED PARCELS, 146. 

PARTNERS, set-off between^ 61. 

PARTY-WALL, liability of tenant for repairs of, 138. 

PAYMENT of debt before aotion. 111. 

after action, 112, 113, 353. 
by surety, what aniounts t(», 172. 
of inhkIuoo of goods wrongfully taken? 223. 
in advaiioe for goofls iiiqrer delivenxi. 84 — 87. 
by tounnt, when it iimy he deducted froitf ^ent, 132. 
by sheriff, when adinisalblo in redu^^iiuti of damages, 
228. • 

lo recover goods wroni^fully taken, a ground of damage, 
227. 

may be deducted in action for mesno profits, 266. 
PAYMENT INTO COURT must include interest duo, 73, 119. 

PENALTY wlion sued for as such, less may be given, 64. 

plaintiff may waive, and recover more by suing fur breach 
of Gontract, 64, 117. 
relieved against in equity, 66. 

held to be such when so statod without controlling wordi^ 

66 . 

and when payment of a siqpllor sum is secured hy a 
grci|ter, 66. • • 

but not necessarily where onq sum fixcsl for breach of 
several conditions, 66. * 

in case of doubt, Courts incline view it as a penalty, 

68 . ' ^ * 

no damages in action fur, by a common informer, 2. 

otherwise when given to |mrty grieveef, if amount 
certain, 2. 

but not when uneertain, as trri>le 'damages, 2. 
only one can be recovered in an action against 
sevemt, 2. 

provisions of 8 A 9 W. IIL a 2, aa to aasignment of 
breaches, ;ilA • 

statute compolaory, 114. 
same judgment ss^fore, 114. 
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P£NALTY--(0OiUffMiccQ. 

diflSnmt moAm of proceeding under statute, 114. 
to what ca se s it extends, 115. 
when it does not ^»ply, 115. 
not binding upon drown, 116. 
damages limited to amount of and costa, 116. 

satisfaction entered on payment, 116. 
for non-attendance of witnesses, 279- 

must be assessed by Cowt at Westminster, 273. 

PLEADING. 'SeeBBEACHBS, 113>-116. ‘ 

by executor sued for rent, 801. 

without assets, 304. 

See Special Damage, 314 — 318. 

POLICY. See FiiiB, Lirx, and MAi\fiiB Ibsurancb. 

I'OOll HATES, treble damages in replevin for, 230. 

writ of inqiiiiy may issue to assess damages if omitted, 
335. 

irregularity in distnuning does not amount to trespass 
ao initio, 236. * 

i*OSTAOE on return of an inland bill must be specially laid, 125. 
P08TKA. See Amsitdmbnt, 838 — 342. 

PRINCIPAL AND AGENT, 309—313. 

when prinaipal may sue agent, 309. 
agent liable for all Iobh ariBlng from his noglcct, 310. 
amount of loss is the measure of damage, 311. 
loMM * must be the nocsessary and proximate result, 
812. . 

nominal damages though no losi? is proved, 312. 
action will Hil, if all possibility of loss is nega- 
• tived, 313. * 

set-off of debt Ifom agent in action by priKci|>al, 

53. 

of debt from principal in action by agent, 

54, 02. 

PROBABLE CAUSE, evidenco of bad cbaracter in support of, 260, 
281. 

I'ROFITS iu general too lemote to bo a ground *of damages, 15 — 18, 
83, 86, 88, 93, 153. 

unless Uio profit was itself the tiling contracted for, 
15. ^ 

Scotch law different in this respect, 18. 

PROHIBITION, Vlamnges for suing in Ecclesiastical Court after, 2. 

PROSPECTIVE DAIA£!0E may be allowed fbr when itself natural 
aiiil iMt a new groimd of action. 33 — 36, 270, 276. 
a legiil \not moral) liability to pay money, a £^und of, 
87, 166.* 

* compensation for fhture loss by Acts of Public Company, 

not allowed where imury is only contingent, 250. 
when improperly given, Jud^ent arrested, 32S. 
PROTEST. See Bujm, 124, 125. 

PUBLIC COMPANY under Act of Parliament^ Sea OoMniiaATioN, 
242.-.862. 

PURCHASE MONEY, deed is ooncluatve aa to amount of. 100. 
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QUANTUM MERUlTt extras mi^t be sued for on a» 103. 

work not dons acrording tooontraot, 106. 

or whose compleuon is prevented by defendant, 
106* 

servant wronsfully dismissed may sue on a, 103. 
a bill cannot be accepted upon a, 128. 

QUARE IMPEDIT, damages in, given by statute, 200. 

value of ohuieh» how estimated, 200. 
damages after six months where bishop has not 
collated, 200. 

where he has, but incumbent afterwards 
removed, 200. 

against whom rocoverablo, 200. 
where there has been no actual loss, 201. 
meaning of * six months,* 201. 
when two years* value may be recovered, 201. 

QUIET ENJOYMENT. See Covxkahtb for, 97. 

RATES, covenant to- pay, 143. 

REAL ACTIONS, no damagea reck>verable in, 1. 

RE-DELI VERT OF CHATTELS, goes in mitigation of damages. 216. 

ataying procoedinga upon, 216. 220. 
statutory power to compel, 219, n. 
REDUCTION^of damages after verdict, where matter aubse<|uerit hiui 
occurred, 216. 

RE-EXCHANOE. See Bills, 124. 

REFERENCE, to.Master in place o^writ of incjuiiy, when aRowed, 920. 

REMITTITUR DAMNA in ^ectment, no answei; to action for tnoHrio 
- profits, 266. ^ m 

may be entered \y>on those c<Aints which need a 
writ of inquiry in case of judgment by default, 
823. 

but not whore there has been a payment upon 
all, 823, 

of lessor damages, when asaosaed severally agaiusi 
several defendants, 330. 

of excess, when greater damages given than ore 
claimed, 883. 

cannot be entered on final judgment in detinue, when 
no value assessed, 336. 

REMOTENESS OF DAMAOE. See DaxAuxa, Pnorm, Costs or 

Actions, 14— *3% 

RENEWAL FINE, covenant to pay, 140. 

RENT bf ooal-minas, according to amount raised, a2U. 

- use and occupation, at common law andlby statute, 127. 
agreement for amount, void by Statute of Frauds, 127. 

where defendant has not eiyoyed under it, 127. 
payment not concluaive aa to amount, 127. 
vaiae of holding may be inc r e as ed by extrinsic circum- 
stances, 127. * 

annual expenaea must be deducted, 128. 
plaintiff can only recover for period of legal title, 129. 
no apportionment, where there hm been a surrender or eviciion 
in the mld^ of the omrrent period, 129. 
nor whore lessor has oviqftad firoa part of the loud, 129. 
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unleas in case of Ibrfoltitfo or condition for entry, 
129. 

nor in cue of poweadon by prior tenant for whole period 
of lease, 129. 

apportionment exists in case of surrender of part of the land, 
129. 

or eviction by title paramount, 129. 
or Mvorance of the reversion,. 129. 

an^ by statute, where lease determines by death of lessor 
or person through whom he was entitled, 129. 
or other person entitled for his own life, l!iO, 131. 

but not between his real and personal .representa- 
tives, 180. 

nor when tenancy terminated by act of landlord, 
131. 

nor when imjment is not duo by writing, 131. 
tenant holding over after giving notice to (|uit, 131. 

, what notice u sufficient, 13^ , 

• holding over after receiving notice to quit; 132. 
must be iu writing, 132. 

pay moil ts made by tenant, in discharge of landlord, may be 
deducted, 132. 

though landlord might have freed himself from liability, 
132. 

should be pleaded as i>aymout, 133. 
and deducted from the rent next duo, 133. 
irregularity pi distraining for does not mako^jparty trespoHser 
•aX iniiio, Soe Illbqal Distukss, 230. 
liability. (>f oxecutor for redt incurred in lifo i f testator, 29G. 
for rent due since tho death, 301. 

* ^inodo of ostimaling profits of land, 302. 

'whore torm hrs been assigned, 302. ' 

RESPAIR. See Covknant. 133 — 13S. 

PlLAflDATlOirs, 297. 

liability of exocutqr on covenant to, 303. 

REPLEVIN, damages may be obtained by both parties, 228. 
for plaintiff, 228. 

defendant cannot obtain at common law, 229. 
now given by statute, 229. 
must be assessed by the original jury, 
229. 

effect of their omitting to do 
' BO, 229 . 335. 

where goods distrained fur poor rates are re- 
plevied| 230. 

REPLEVIN liability of sureties and sheriff in respect 

206—207. 

REVERSIONER, action by for non-repair. See Covxnamt to Rbfaib, 
138—138. 

for iiywry to land. See Land, 237. 
to easemente. 257. 

RIGHT OF ACTION, against third parties, not a bar, 155. 

whether a ground for mitigalion of damages, 39. 

RIGHT TO BEGIN, when -plaintill prooeede for unascertained 
d a m egai^ 337. 
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S ALA RY, not within stetute of apfkoriionmont, 109. 

See Hxmnio, 100 — 110. 

SALE. See Goods, Laud, Sbabbb, Stook, Warbabtt, Covbkamtb, 
77—102. 

Work and Laboor, 103 — 100. 

SALVAGE, an element in constructive total loss, 182. 

what it ia ; inaurer entitled to benefit of it, 186. 

SEDUCTION, damages are ipven for example sake, 284. 

not limitoil to conao<|aentiid loss, 264. 
ought to be governed by situation in life of 
|)arties, 284. 

evidence of proiniBC of marriage, 284. 
general evidence of clmstity, when adraieeiblo, 
285. 

mitigation of dauagiis, immodoat conduct of female, 285. 
negligence of plaintiff, 285. 

of servant from service, damages are the loss sustained, 

285. . . 

action will not He where master has recovered 
a penalty, 286. 

SERVANT. See Hiring, 106—110. 

SET'OFF, statutory enactments, 46. 
intiHt be pleatled, 47. 

not allowetl when the action is in contract for unliquidated 
damages, 47. 

*T or in tort, 47. 

otherwise ^icn action is 01441 bond, for pay* 
meiit of a liquidated suiti, 48. 
nor wliero^ie sot'uff is inaiCer uf uuliquidiito<i 
damage, 46 - * * 

otherwise whqp matter of liquidated 
damages, 40. 

judgments are a ground of, 40. 

but not a verdict before judgment, 49. 
money due under an order at Nisi Prius may be, 50. 
debt must bo completely due, and remain duo, 50. 

must bo due in the same right, 50. 
partuem, joint and several bond, husband and 
wife, 51. 
executors, 52. 

trustees, principal and ngent^ 53 — 54. 
mutual cro^t in bankruptcy^5. • . 

what is a mutual cre^t, 56. 
unliquidated damages* not, 56. 
must be due ib same right, 
trustee cannot set ofl^ 671 

must exist at time of bankruptcy, though no 
actual debt, 57. * 

every debt provable against bankrupt's estate 
may be subject of, 58. 
debt payable u^n a contingency, 58. 

unliquidated damages not, 58. 
must arise out ofa contn^ 58. 
and be capable of valuation, 59. 
guarantee Bot» nalaaa amount of liability aaoer* 
tained, 69.^ 
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SST-OFF — {amtimmed). 

liabilitj to pay mon^ upon a ooniingency. qusm a ground 
of Mt-ofl^ 60. 

monaj may be pajrable to a third party, 60. 
but contingency must be single, sed quaere, 60. 
must exist at time of bankruptcy, 60. 
equitable, must mhqgr an equitable ground of protection 
against demand, 6i. 

where one of the cross demands is of aii 
equitid>le nature, 61. 

or where action is for tmliquidated damages, 61 . 
debts most be mutual, 61. 

> unless partv suing in name of another 
is himself the real plaintiff, 61. 
or Tice rersd; joint and separate 
debt, 62. 

of one suit against another, in avoidance of circuity of 
action, 62. 

^ by tenants of compulsory payments. See Uent,^1 32. 

SEVERAL COUNTS, in ctse of judgment by defaultf plaintiff may 
abandon sJl, but those on which judgment is final, 323. 
unless a genend payment has been made upon all, 323. 
where one issue is found for defendant, which gpoea to ground of 
action, jury need not assess damages on the others, 324. 
when only one cause of action proved, plaintiff can only have 
vordiot on one, 324. 

and must elect in term after trial, 325. 
if^udgment by default on ono, must take (h^agoH on it, 325. 
dadiages 'should be aisessed^sovenilly on «ach\L25. 
otherwise, if one bad, a venire do novo, ^^5 . 
not so where same count contains several deiuauda, 326. 

what will be taken to bo ono count or several, 3‘Jt>, 
327. , 

when postca may bo amended, in case of a general verdict, 
3311. 

in case of misjuindor, if general damages, judgment arrested, 328. 
unless verdict for* defendant, or no/fe proie^i, on counts 
iinproimly joined. 328. 

SEYBIRAL DEFENDANTS, in case of venlict against all, damages 

must bo assessed generally, 323. 
contrary rule laid down in some 
cases of torts, 329. 

Judgment revenicd, where dam.'iges 
assessed severally, 330. 
how defect may be cured, 330. 
w^ore some plead, and others pay money Into 
court, 330. 

where there is jod^^ent by default against all, 
330. 

where some appear, and others make default, 331 . 

effect of the acquittal of tiiose who 
oppear, 831. 

plaintiff cannot be non-suited against 
such, 332. 

where they sever in pleading, 332. 
where one demuxv, and the others ple^ 832. 
whore all appear, and plaintifr fails against some, 
332. 
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SEVERAL DEFENDANTS— (coiKiMitci). 

MooTMy a^Unst cma ban action againat 
another who night have been Joined. 
833. 

SHARES, damages for refbsal to aoeepi, 80. 

time for delirerv whepaharna are not in existence, SO. 
what will aatiafy the oontraotin such acaae, 81. 
damages for not returning shares, governed by the same 
principles as in case of stock. Stock, 84. 
action for money had and received, when paid for in ad- 
vance, 85. 

SHERIFF, dances in trespass against, 826. 

acting bong fide, receives protection of court, 285. 
where door has been broken open in executing fi. fa., 225. 
or ca. sa., 226. 

outhouse mav bo broken open on a fi. fa., but not to 
distrain, 227. 

poizing goods out of jurisdiction. 227. • 

liable for money paid to reoo^r goods, and for hosts of 
arrest. 227- 

when expenses of wrongful sale by, may be allowed, 227. 
mitigation of damages, pigments made by, 228. 
verdict of inquest, 228. 

actions a^nst for taking no replevin bond or an insuf- 
ficient one, 265, 266. 

damages cannot exceed penalty ami oosta, 266. 
are the value of rent, or ^ocls, whichever is least, 266. 

liablo for ront due since lUstross, 266.*’ * 

< jst« of proceeding Against the Mureties, 266. 

^ 4rliora bond has been lost, 267. 
for Other breach of duiios, riamngos ar^ "incosurud by loss 
caused, 267 —262. 

^hon it is necessary to prove acitual damage, 207. 
escape, notion of debt for, abolishud, 263. 

mcjisurc of damage in action on the case for, 268. 
notion to recover money levied by,l5id not paid, 202. 
treble damages for extortion by, 260. 

effect of statute 1 Viet. c. 55, 200. 
declaration for extortion, 270. 
extra cosIh cannot bo recovered against, 270. 

SHIP. See M AKIN E lxs[;itA>C£, CIeerhal Avehaor. 

SHIPOWNERS. See Carkibrs. 

SPECIAL CONTRACT,, by oaiYiers, iJly*be a bar to any action for 

nogligoiioe, IGl. .> 

must be rea^nablo and in writing, under 
Railway and Canal Tnffio Act, 162. 

SPECIAL DAMAGE, must bo alleged when it is the CMience of the 
action, 814. 

where the imury is a public one, damage most Iki tangi- 
ble, 314. • 

but unnecessaiy to show particular instanoes, 815. 
too general an allegation of, no ground for arrest of 
ji^gment, 315. 

need not be alleged, if the fkets imply a legal injury, 
277, 315. . 

but only such injury as the law will imply, can be 
proved. 277. 315. 
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SPECIAL DAICAGE— <«cm<mti€cl). 

jdMm whidb would its^f bo ground of aetion musi 
be alleged, 316. 
moat bo laid in irorer, 812. 

and all other caaea where it would not be implied, 
816. ^ 

must be ao^ecifte aa the case will allow, 316. 
dwtlnction Mtweon particular and special damage, 
317. 

inuat bo atatod with accuracy, 818. 
pleading under 8 & 0 W. III. c. 11, 113. 
declaring for interest, 318. Sm various Titles of 
Action. 


'STAYING PROCEEDINOS, upon re-delivery of chattels, 216, 220. 

iu action against the shoriff for amount levied, 269. 


STOCK, damages for refusal to accept, 80. 

time for clelivery when not yet in existence, 80. 
wliat will satisfy the contract in sucli a e^so, 81. 
actions for not replacing stock, price token at time of trial, 83. 
or at tlio day it ought to have been replaced, 83. 
or at the day it was transferred, 83. 

but not at the highest intermediate price, 83. 

« profits cannot be allowed for, when coutiti- 
gimt, 83. 

but bonus on stock added, 84. 
transfer of, will not support count for money i>aid, 1 73. 


SURETCXSUir, dbntracU of, 163—196. ^ 

I. Actions by tUo«princi|»a1 croditoj^against the surety, 
•• 163—171. t 

jiurety is liablo for interest, 163. V 
amount of loss mbst be proved, 163. 
and that it aroa8 from cause insured n£tkinst, 164. 
divhleud must be apportioned in case of bankruptcy, 
166. 


datniyipa without proof of loss, wheu promisa to do a 
Vthing is ab.'u>lute, 165. 
when promise is to indemnify, 16.'!. 
mere delivery of a bill is not a loss, 166. 
nor liability to suit, or common(*euiont of action. 166. 
payment of costs, or judgment recovered, is a d.unage, 
166, 167. 

general indemnity only extends to lawful acts, 168. 
othcrwiM wheu an individual is named. ICS. 

* assignee of is a surety for assignor, 1 69. 
but underlossee is not, 169. 

therefore, costs of action against his lessor not 
recoverable, 170. 

liability of sureties on a rej^evln bond, 170, *265, 260. 
for a shertflTs bailifiT, 170 

effect of a compromise, where there is an indemnity, 
170 


defendant must show that it was disadvantsgeou;^ 
171. 

not necessary to give him notice, 171. 

II. Actions by the surety egainsi the principal debtor, 
171— 17A 

where the surety hlw taken a sccuri^, or indemnity, 
171. 
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SURETYSHIP— (cofKfiMiecI). 

what he has taken none, aotldn dates from, pajment^ 
172* 

payment may be made withgut suit, 172. 
by note ; bond, 172L • 

to prevent exapuiion suflEioienti 173. 
goods taken In execution not a, 173. 
nor transfer of stock, nor mortf^e, 173. 

unless equitv of redemption released, 174. 
Interest may be given, 174. 
action by bail, 174. 

HI. Actions by surety agwnst oo-suroty, 174 — 176. 
when right to sue arises, 174. 

proportion for wliioh eaoh surety is. liable^ at law and 
in equity, 175. 

when they are bound by different instruments, 175. 
surety cauuot claim against one whom ho has induced 
to be surety, 175. 

. nor where there is an ^roemout to the *eontrary, 
1^5. 

costs of suit, 175. 

um)erlesBeos not sureties for each other, whore rent is 
entire, 176. 

unless oacli is bound to i>ay the rent of the whole, 
176. 

See Lifk Iksubance, 176. 

Fikb Insubaece, 177 — ISO. 

•«wMaiiinb Inmuhance, 180 — 100^ 

^Geekrai. AvjsBisuK, 190—106. 

TENDER, interest does not nin aftpr, 73, IID. 

it^^egt upon a distress, gdl, 234., 

TITHES, treble value, in action for not setiiiig^ut/* 340. 

TITLE. See Covenants for; Mitioation or Dauaobs, 95 — 101, 
213, 237. 

TITLE DEEDS, damiigos in trover or deiiune16v, 210, 220. 

TORTS, damages in actions of, 12. 

motive a ground of, 13, 222, 242, 260, 273, 284, 288. 
unless in actions against several, 1 3. 
or against a princijxal for the acts of bis agent, 275. 
are a |>eualty, and not merely a ooinpeusatiou, 13, 284. 

TRAKSFEUOB OP BILL WITHOUT ENOOKSEliEHT, liabUity 
of, 12fi. * • 

TRESPASS TO GOODS, damages in general thiir valuef^So. 

. fixtures may be valued os such, 22(K ** 
specifil damages, if not too remoto,^21. 
oollitiion at sea, demurrage, 221. 

where both parties to blame, damagss divided, 

222 . 

negligence of plaintiff, l^hen a bar to action, 21 — 23. 
limited liability of shipowners. See SHirowKBite, 158. 

carriers. See Carxixbs, 160 — 162. 
costa of setting aside judgment under which goods 
were taken, 26, 27. 
of former action against plaintiff, 28. 
manner in wht<^ goods were taken, a ground of 
damagesb 12. 222: 



888 


Indsa, 


TRESPASS— (eofMiiMil). 

iHim aekUm l« agwnat several* 222. 

or by several, 228. 
seisiiips under Customs Acts, 218. 
mittoUon of damages, 223. 

libellous character of thing taken, 228. 
want of interest in plaintiff, 223. 
repayment after action, 223. 
seLBure under an existing Judgment, 224. 
recovery on a policy of insurance, 224. 
debt due fbom plaintiff to defendant for goods 
taken, 226. 

payments made by executor de son tart, 45. 

Baa Action AasiNST SugBiFV, 225, 228. 

Replbyin, 228. 

I 1 J.BOAL Distress, 280 — 236. 
executors may sue or be sued for, 203, 296. 

TO LAND, 237—242. 

damages are measured by the ii^ury deno, not the 
cost of restoration, 237. * 

vary according to extent of plaintiiTB interest, 237. 
may be obtained by several entitled in succession, 
237. 

nominal, if no proof of duration of interest, 238. 
for mining and carrying away minerals, 230. 
whore there is a disputed title, 239. 
prospective injury, when an element in damages, 240. 

effect of former recovery, 240^ 
til case of oo'troapassors, 240. v" 
different acts may bo laid as Mubstmtive damage, 240. 
or as matter of aggravation, 
or M diatiuot^reBpasses, 241. \ 

must b# ploa«lcd with all legal >cq\iisites, 24 1 . 
damages not limited to actual injury proved, *242. 

Stoe Compensation, 242 — 252. 

, Mesne Prowts, 252 — 256. 

Easements, 256 — 258. 
executors may sue or be sued for, 294, 206. 

TRESPASSER o5 tWlio, an irregularity in distraining for rent does not 
make, 230. 

when a wrongful distrainor is a, 234. 
may be so as to part of distress, and not as to residue, 
235. 

TROVER^, sdist^o^ the action is the conversion, 203. 

damages ill general the value of the tbiu& 203. 
mode of calculatiDg value, where price luw changed, 208 — 
• 206. 

intereat on bill of exchange, 203—205. 

is to be calculated on value at 
time of conversion, 206. 

when selling price will be taken to be the value, or not, 
806, 210. 

where form of article haa been changed since conversion, 
207- 209. 

mode of valuing severed minenda, 208. 
fixtures^ 209. 

where goods have been *depositod with defendant, under a 
void contract, 209. 
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TROVBR — 

nJoo mutt be proved ; pretumption •• tob 810. 
of Utle-deeda^ IdUt, or bot^ 210. 
of void teeuritj« 211. 

tvben rendered void bj met of defendant, 211. 
of poliw of inaurasoe^ 212. 
interett, 212. 

• special damages recoverable, if laid, unless too remote, xiv, 
21T. 

for goods seised under Customs Acta, 213. 
mitigation of damages. 218 . 

want of title. 213. 
action by bailee, 214. 

keep of an animal cannot be deducted, 214, 
right of action agidust third parties, 214. 
re-dolivexy of property, 216. 

verdict by consent in case of, 215. 
reduction of damages after verdict, 215. 
atstying proceedings, where all or soOio articles ar^ 
• • given up, 216. 

detention damages for, 21 7. 

recovery in, changes property before satisfaction, 217. 

effect of, where verdict for less than value of 
goods, 218. * 

TRUSTEE, set-off in 4|^n8 by or against, 53, 61. 

trust debtia not a mutual credit, 57. 

UNDER-LESQISE, not liable on covenants in oKfpnal leg^gp, 160. 

^ nor dor costs of action 4|punst his lessor 

for their broach, 80^*170, 

of part of several prcinisas, bc’ld under an entire 
_ . rent, not ft^blo to coutribate, 170. 

UNLIQUIDATED DAMAGES, claim for, cagpot bo a ground of set- 
off, 48. 

set-off cannot l)o pleaded to action for, 47. 

USE AND OCCUPATION, at couxmbn lat^, and by statute, 127. 

agreement may be proved, though void undt'r Statute 
of Frauds, 127. 

not ooncliisivo where lessee has not opjoyod 
under it, 127. 

value of promises, how estimated, 127, 128. 
when plaintiff can only recover in respect of a legal 
interest. 120. 

^See Kent. 

liability of executors for, 300. 

* 9 

VALUER inferiority of, a ground foV mitigatiod of damages, 42. 
measure of reduction, 48. 

not in actions for freight* or on an attom^*a btU, 41. 
mode of eatimating, in actions for not accepting goods, 73. 

or stock or Aarss, 60. 
for not doUvering goods, 31, 82. 

when paid for in advance, 84 — 87 
for not replacing stock, 83. 

or diares^ 84. 

for bpsacb of covenant for title, 98, 
for use and occupation, 127. 
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VALUE — (mntfimmfl 

tat loM or b^tOT to gooda bj oarrior, or nle by 
hiniy 15fr-~16f« 

of ship or freighty as against shipowner, 158. 
of subject matter of Fire Insurance, 177 — 180. 
of Marine Insurance. See Mabxnx 1h- 
sunaiccB, 185 — 188. 

of general average. See Osnzral Avz* 
RAOB, 195, 196. 

in actions of trover.' See Troveb, 203 — ^212. 
trespa^ 220, 228. 
excessive distress 281. 
on claims for compeuBation, 249. 
of foreign currency, 117. 

statement of, in certain cases of shipments^ 1 59. 

under the Carriers* Act, 161, 162. 
double, for holding lands after receiving notice to quit, 132. 
treble value of tithes, must be assessed by jury, 340. 
pco8umi>tiou to, in case of fraud, 210. « 

of distress and reubiu arr«»ar must be found by jury, 229. 
of goods sued for in detinue must be found 8e][>arately, 220, 
335. 

fresh writ of inquiry cannot issue, except on judg- 
ment by default, 336. 

YKNIllE DB NOVO, where damages are asde^ed generally, and one 
count or breach is bad, 32.*). 
whore jury liavo not assessed damages in detinue, 328. 
%)r other cases in which a writ ^enquiry cannot 
issue, 334 !«. 

WAGES, See Hinnjo, 106 — 110. in. 

WAHRANTY, when Articles purchayted with, may be rutui^ ^d, 88. 

damage^ when articlo is returned, ore its prico, 88.tr 

when not returned, are the diflorcnco botwoon 
its value, sound and tmsouiid, 88. 

^ not botwrou contract and soiling 
price, 88. 

when expenses of keep recover- 
able, 89. 

special damages, 90. 
expenses incun-od in advancing 
value of article, 90. 
costa of action by second vendee, 
91. 

effect of r^overy for bfbich of warranty in 
*an action for prioo, 88. 

See TI.'LZ, CovzNAifve ron. 95 — 108. 

WiiTERCOURSS, actions for injury ta See Easbubxtb, 256 — 258. 
WAT, actions for obstruction to right of. See Bassmbrt^ 256 — 258. 

WEALTH OF DEFENDANT is evidence in broach of promise of 
marriage, 282. 

quart in case of adultery 1 286, 289. 

WIFE, aet-off of dehta to or firom, in actiona by or against husband, 51. 
WITHDRAWING RECORD, oosts o( are the measure of damage for 

aheenoe of attorney, 271. 

or witness 272. 
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WITNESS may be etieohed for non-ettenduioe^ 87S. 

damesM in notion againet are the ooats of idthdrawing the 
Teoord,272. 

<Hr poatponing the trial^ 272. 
action againat for penalty, 272. 

WORK AND LABOUR, mode of euing for extras, wlieo iCurt dpno» 
under a written contra^ 108 . 
when plaintiff baa deviated from oii^nal plan, with or 
without conaant, 108. 

cannot force defendant to return artlde. 108. 
where plaintiff employed to make exmriments, 104. 
interest only recoverable by statute, 78, 74. 
when payment of part may be claimed, before entire 
work done, 104. 

oontraot with attorney is an entire one, 104. 

unless after reasonable notice, or refusal to 
supply funda^ 104. 

no ad!|ph for, whore plaintiff has feUed to perform his 
^contract, 104, • 

unless defendant has retainod something under 
a new contract, 1 05. 
or himself was the cause, 105. 

inferiority may be given in evidence, 
42. 105. 

reduction of damages when work done, or ma* 
teriala supplied l>y employer, 105. 
or where employer's goods injured, 43. 
..regulations as to tajriiig attorney's bill, 105. , 

^ may bo sot o^ Iteforo a mouth aft <r delivery, 50. 

nogligoneo when aii ans^rer to action by 
I attorney, 41. 

See Hibino, 106—110. 

' of bankrupt, OAsigueca cannot sue for, 808. 

unless a largo sum gained* by it, 808. 
or mixcnl with other debts for which they can 
sue, 800. 

WRIT OF INQUIRY, when necessary, *820, 828, 830. 

plaintiff must always recover nominal damages on, 821. 
no evidence necessary to prove right of action, 821. 

otherwise with a viow to damagea, when amount not 
odmittod, 821. 

damages n<^ not bo nominal, though no evideneo 
given, 322. 

cannot supply omission by prinmpal jury to sssess da* 

• ' mages, when they are the exurrvis matter in 
issue, 334. 

otherwise when they are only An aooeseoiy, 385. 

*ur in case of jtKigroent by oonfeesion, or fien 
•ionic veredicto, 335. 
or judgment by default, 886. 


TBK END. 


saaoBimT akd^bvami^ r8nrm% wnirsnuAse. 







